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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM, )
)

Petitioner, )
) Cancellation No. 92/060,849

v. )
) Reg. No. 1,200,333

Sunkiss Thermoreactors, Inc., )
) Mark:  SUNKISS

Registrant. )
__________________________________________)

REGISTRANT’S MOTION FOR SANCTION UNDER 
FED. R. CIV. P. 11, 37 C.F.R. § 11.18, AND TBMP 527.02

The Registrant, Sunkiss Thermoreactors, Inc. (“Registrant” or “TSI”), pursuant to

FED. R. CIV. P. 11, 37 C.F.R. § 11.18, and TBMP 527.02, respectfully moves for an order

sanctioning the Petitioner, FINAM (“Petitioner” or “FINAM”).  Specifically, TSI requests that

the Trademark Trial and Appeal Board (the “Board”) sanction FINAM for filing and pursuing a

baseless and frivolous petition to cancel lacking any colorable legal theory or factual support and

that appears to have been brought, and subsequently maintained, solely for the purposes of

harassment. 

Counsel for TSI has made a good faith effort to resolve the issues presented in this

motion with FINAM counsel, but the parties were unable to resolve their differences. 

Specifically, pursuant to the provisions of FED. R. CIV. P. 11(c)(1)(A), 37 C.F.R. § 11.18(c), and

TBMP 527.02(c), TSI served this motion for sanctions upon FINAM on September 21, 2015, 

prior to filing the motion with the Board.  FINAM did not withdraw its challenged petition for

cancellation, or provide adequate explanation of how its petition might be colorable, within 21

days after service of the motion. 



1  During a call between counsel for the Parties preceding these emails, it was explained
that FINAM acquired the company that acquired Sunkiss SAS and that these entities were all
owned by Mr. Michael Charmes.

2  Some of the agreements offered as exhibits are in French only.  TSI appreciates that the
Board requires English translations.  However, for purposes of this motion, the agreements are
offered primarily to show the signatories and dates of execution.

3 Only after TSI alerted FINAM to TSI’s concerns and the possibility of serving this
motion did FINAM supplement its initial disclosures to identify one other individual, who is also
to only be contacted through FINAM’s counsel.  There is no indication that this new individual
is with a company unrelated to FINAM.  
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I. FACTUAL BACKGROUND

FINAM is related to a company called Sunkiss SAS.  See Composite Exhibit 1.1  In

October 2009 Sunkiss SAS assigned the mark at issue, Registration No. 1,200,333 (the “Mark”),

to TSI.  Exhibit 2.2  Indeed, as part of the same agreement Sunkiss SAS assigned its similar

marks and registrations in Canada and Mexico to TSI.  Id.  Mr. Charmes, as President of Sunkiss

SAS, was the officer who executed the assignment to TSI.  Id.  Mr. Charmes was the only

individual identified by FINAM in its original Initial Disclosures.3  See Exhibit 3.  FINAM

further instructed TSI that Mr. Charmes was to be contacted only through FINAM’s counsel.  Id. 

Mr. Daniel Ayotte, the President of TSI, executed the assignment of the Mark on behalf of TSI. 

Id.  Mr. Ayotte is also the owner of the companies Ayotte Techno-Gaz (“Techno-Gaz”) and

American Industrial Ovens (“American Industrial”) (collectively, the “Distributors”).  Exhibits 4

and 5. 

Messrs. Charmes and Ayotte had a business relationship for many years prior to the

formation of TSI.  Indeed, Mr. Charmes, through Sunkiss SAS, used Mr. Ayotte and Techno-

Gaz as distributors for products under the Mark.  Sunkiss SAS (again with Mr. Charmes as the

signatory) entered into a distribution agreement with Techo-Gaz wherein Techno-Gaz would



4 The notice for the proceeding against the THERMOREACTEUR mark was January
2015, while the notice for the proceeding against the SUNKISS mark was June 2015.  Composite
Exhibit 7.  
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distribute the products under the Mark in the United States, almost two years before Sunkiss

SAS assigned the Mark to TSI.  Compare Exhibits 2 and 6.  

Sometime around 2011 or 2012 the business relationship between Messrs. Charmes and

Ayotte turned sour.  Then, in February 2015 FINAM brought the current petition to cancel the

Mark against TSI, its own sub-subsidiary.  Around the same time FINAM, through its Canadian

counsel McMillan LLP, brought parallel proceedings in Canada against the Canadian counterpart

of the Mark and the THERMOREACTEUR mark owned by TSI in Canada.4  See Composite

Exhibit 7.  Both of these Canadian marks were assigned to TSI by Sunkiss SAS as per Exhibit 2. 

Just prior to its adversarial filings, on January 12, 2015, FINAM filed applications in the United

States and Canada (through McMillan LLP) for the same set of trademarks:  SUNKISS and

SUNKISS THERMOREACTORS.  See Composite Exhibit 8 and Dkt. 1, Exhibits A and B.

FINAM’s petition in this proceeding pleads only abandonment – and there is little detail

explaining how FINAM came to believe TSI abandoned the Mark.  All of the arguably “factual”

allegations in the petition regarding TSI are based upon FINAM’s “information and belief.” 

See Dkt. 1.  FINAM’s initial disclosures offered no insight on its possible bases for asserting

abandonment.  See Exhibit 3.  As noted supra, FINAM’s original initial disclosures identified

only one individual with relevant knowledge to its accusations:  Mr. Charmes.  Id.  Moreover,

the only category of documents arguably identified by FINAM in its initial disclosures was

“[d]ocuments . . . related to the parties’ respective rights in the SUNKISS trademark.”  Id.  As

will be addressed in more detail infra, any documents regarding who has ownership of the Mark

are irrelevant to what has been pled and even can be pled in this proceeding. 



5 No English translations of these e-mails were produced by FINAM.  However, TSI is
not offering the e-mails for the truth of the matters asserted therein.  Rather TSI proffers them to
show the extent, or lack thereof, of FINAM’s discovery responses.  TSI further note that the
names and dates of the e-mails clearly establish that the Parties’ officers, Messrs. Charmes and
Ayotte, were in contact and Mr. Charmes contacted Techno-Gaz after the assignment of the
Mark to TSI.  
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In due course each party served discovery requests.  TSI’s requests were focused on the

factual bases for each of FINAM’s allegations in the petition.  FINAM relied exclusively on its

82-page document production, even in response to the interrogatories.  The produced documents

fall into one of four categories: 

(1) TSI’s brochure, AmericanOvens.com website, photographs and invoices – all

items that TSI previously produced (see Composite Exhibit 9); 

(2) Three agreements between Sunkiss SAS and TSI (including the distribution

agreement and then the subsequent license agreement from Sunkiss SAS to TSI), as well

as the February 2008 distribution contract between TSI and Techno-Gaz (see Composite

Exhibit 10);

(3) E-mail correspondence from November 2011 though February 2012, between

Mr. Charmes and Techno-Gaz regarding payments of some kind from Techno-Gaz

(see Composite Exhibit 11); and 

(4) E-mail correspondence from November 30, 2011, through March 2012, between

Messrs. Charmes and Ayotte regarding ending or restructuring their current agreements

and establishing a new working relationship (see Composite Exhibit 12).5 

In contrast, FINAM propounded an excessive number of initial discovery requests on

TSI, including 31 interrogatories, 77 requests for documents, and 33 requests for admission. 

See Exhibit 14.  TSI responded to these voluminous discovery requests in good faith, providing
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interrogatory answers, answers to admissions, and document production.  Among the responses

by TSI was an explanation that Techno-Gaz and American Industrial distribute space heaters

under and pursuant to the Mark in the United States with the permission of and agreements with

TSI.  Exhibit 5, especially Answers to Interrogatories 5 and 23-24 (see also Exhibit 13,

especially Responses to Request Nos. 7-8); see also Exhibit 4.  TSI further explained that TSI

itself, Techno-Gaz, and American Industrial are all commonly owned by Mr. Ayotte, that there

are quality standards in place for Techno-Gaz and American Industrial (namely, the Distributors

receive their products from TSI, TSI retains right to inspect premises and verify compliance with

performance and quality standards), and that TSI has first-hand knowledge as to the Products

offered under the Mark by the Distributors, as well as their pricing, quality, and other details. 

Exhibit 5, especially Answers to Interrogatories 5, 17, 19, 20, 22-25; see also Exhibit 13,

especially Responses to Request Nos. 9-14 and 23.

On August 28, 2015, counsel for the Parties met to discuss various discovery issues. 

During this call TSI expressed its confusion as to how any of FINAM’s document production

supported an abandonment claim.  TSI then came to understand that FINAM’s abandonment

theory was two-fold:  (1) a question as to whether the use of the Mark by Techno-Gaz and

American Ovens inured to TSI, and (2) a question as to who is the actual owner of the Mark

between Messrs. Charmes and Ayotte and their companies.  TSI then reminded FINAM that

TSI’s discovery responses clearly explain that the use of the Mark by Techno-Gaz and American

Ovens does inure to TSI.  TSI also expressed its confusion as to why any purported “question of

ownership” mattered since, even if there was a question, that is not a matter for abandonment nor

had FINAM pled any “ownership” basis for its petition.  TSI invited FINAM to reconsider

maintaining its petition and/or explain why there was any factual and legal basis to its petition. 
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See Exhibit 1.  As of the date of service of this motion on FINAM, no such explanation has been

received.  Rather, FINAM responded with a bald statement that TSI “failed to come forth with

sufficient documentation to establish its continued use of” the Mark “to overcome the pleaded

cause of action” and served even more discovery requests (12 more requests for documents and

15 more interrogatories), including requests clearly duplicative of FINAM’s first set of requests

and/or clearly irrelevant (such as inquiring into other trademarks).  See Exhibits 1 (September

10, 2015 e-mail from Ms. Mogavero to Ms. Stempien Coyle) and 15; compare Exhibits 14 and

15.  Moreover, a group to which FINAM is a part (GROUPE SUNKISS) served on September

11, 2015, in Canada a demand letter (served without prejudice) on TSI alleging trademark

infringement of the Mark and a second trademark, SUNSPOT.  The demand letter further

includes numerous assertions of contractual violations regarding the use of technology and an

assertion by GROUPE SUNKISS’s lawyers that the February 7, 2008, distribution contract

between Sunkiss SAS and Techno-Gaz is being terminated with immediate effect as per

GROUPE SUNKISS’s demand letter.  Curiously, this unrelated SUNSPOT mark is featured in

FINAM’s recent discovery requests.  See Exhibit 15, Interrogatory Nos. 6-9 and Request for

Production Nos. 9-10. 

Most recently FINAM filed a Motion for Leave to File an Amended Petition for

Cancellation (FINAM’s “Motion for Leave”).  Dkt. 11.  FINAM’s Motion for Leave confirms

TSI’s understanding of FINAM’s misguided, unsupported and untenable theories on this case. 

In its Motion for Leave FINAM seeks to add a counterclaim asserting TSI is not the owner of the

Mark (based entirely on documents that have always been in FINAM’s possession, custody or

control) and explains that its abandonment theory is TSI has engaged in naked licensing.  See Id.

The requested “new” claim is legally untenable and frivolously sought.  See Section II.B. 
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Moreover as explained supra, any assertion of naked licensing by TSI is void of any factual

support in light of the evidence provided by TSI explaining the quality control standards in place

between it and its Distributors.  FINAM has produced no evidence whatsoever to rebut this

evidence let alone come close to carrying its burden.   

II. ARGUMENT

A. Legal Standard

Pursuant to FED. R. CIV. P. 11 (b), one who presents or later advocates a pleading to a

court certifies that the pleading is:

(1)  not being presented for any improper purpose, such as to harass, cause
unnecessary delay, or needlessly increase the cost of litigation; 
(2)  the claims, defenses, and other legal contentions are warranted by existing law
or by a nonfrivolous argument for extending, modifying, or reversing existing law or
for establishing new law; 
(3)  the allegation and other factual contentions have evidentiary support or, if
specifically so identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery.

FED. R. CIV. P. 11(b) (emphasis added).  Under Rule 11(c), the court may impose an appropriate

sanction upon a determination that Rule 11(b) has been violated.  FED. R. CIV. P. 11(c).

Similarly, pursuant to C.F.R. § 11.18, one who files or later advocates a document with

the Patent and Trademark Office certifies that: 

(b) (2) (I)  The paper is not being presented for any improper purpose, such as to
harass someone or to cause unnecessary delay or needless increase in the cost of any
proceeding before the Office; 

(ii)  The other legal contentions therein are warranted by existing law or by a
nonfrivolous argument for the extension, modification, or reversal of existing law or the
establishment of new law;

(iii)  The allegation and other factual contentions have evidentiary support
or, if specifically so identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery. 
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37 C.F.R. § 11.18(b )(2) (emphasis added).  Violations of Section (b)(2) subject the violator to

sanctions or actions deemed appropriate by the USPTO Director, “which include, but are not

limited to any combination of:  (1) Striking the offending paper; (2) Referring a practitioner’s

conduct to the Director of Enrollment and Discipline for appropriate action; (3) Precluding a

party or practitioner from submitting a paper, or presenting or contesting an issue; (4) Affecting

the weight given to the offending paper, or (5) Terminating the proceedings in the Office.” 

37 C.F.R. § 11.18(c).

Here, TSI requests that the Board impose all form of sanctions that it deems appropriate,

though TSI expressly requests that this proceeding be terminated. 

B. FINAM’s Petition to Cancel Is Frivolous and Harassing to TSI

To the extent that FINAM’s petition to cancel is brought on a theory that there is a

“question” as to the “ownership” of the Mark, this legal contention is unwarranted by existing

law and there is no nonfrivolous argument to modify or reverse the existing law.  As an initial

matter, FINAM never pled, or even suggested in its petition, that the “ownership” of the Mark is

questionable.  FINAM, of course, cannot maintain a petition based on an unpled legal theory. 

TBMP 314. 

More fundamental, though, is clear case law that questions of ownership are not

permissible grounds for a petition to cancel a registration more than five years old.  15 U.S.C.

§ 1064(3); see also Treadwell’s Drifters Inc. v. Marshak, 18 U.S.P.Q.2d 1318, 1320 (T.T.A.B.

1990), and Kemin Industries, Inc. v. Watkins Products, Inc., 192 U.S.P.Q. 327, 328-29 (T.T.A.B.

1976).  Here, the Mark was registered in 1982 and has been registered for more than 32 years. 

There is no existing law that supports FINAM’s legal theory that a “question” as to the

“ownership” of the Mark warrants the existing petition to cancel.  FINAM’s efforts to bring such



9

a claim, coupled with the additional time and expense of responding to FINAM’s futile Motion

to Amend, was frivolous. 

FINAM’s second ground for pursuing this cancellation proceeding may look colorable at

first glance, but a focused look at the relevant facts demonstrates the contrary.  It is implausible

to believe that Mr. Charmes and/or FINAM were not aware of TSI’s relationships with Techno-

Gaz and American Oven.  Mr. Charmes, as President of Sunkiss SAS, had for a significant

number of years dealt with Mr. Ayottte, through Techno-Gaz, as a distributor of products under

the Mark in the United States prior to TSI’s ownership of the Mark and dealings with Techno-

Gaz.  Mr. Charmes is also a partial owner in TSI.  On February 7, 2008, the same date that

Mr. Charmes, as President of Sunkiss SAS, executed a “license” agreement with TSI and a

distribution agreement with Techno-Gaz, TSI itself executed a distribution agreement with

Techno-Gaz.  See Exhibits 4, 6, and 16.  

Even if there was some legitimate “doubt” that the use of the Mark by Techno-Gaz

and/or American Industrial did not inure to TSI, such doubt is fully dispelled by TSI’s discovery

responses.  As noted supra, TSI explained that TSI itself, Techno-Gaz, and American Industrial

are all commonly owned by Mr. Ayotte, that there are quality standards in place for Techno-Gaz

and American Industrial, and that TSI has first-hand knowledge as to the Distributors’ use of the

Mark.  See Exhibits 5 and 13.  

FINAM cannot offer and, as of the date this motion was served, has not even tried to

offer any cognizable legal theory or remaining factual questions that would support a theory that

the Distributors’ use of the Mark does not inure to TSI.  Prior to the service of this motion, all

FINAM asserted was that the TSI’s evidence (which included invoices of sales in the United

States and explanations of the entities offering space heaters under the Mark to the benefit of



6 In response to TSI’s interrogatories seeking the factual bases for FINAM’s allegations
FINAM relied exclusively on the production of documents.  

7 The ultimate burden on its abandonment claim remains with FINAM. This is true even
if there was a prima facie case of abandonment creating a rebuttable presumption of
abandonment causing a shift in the burden.  Crash Dummy Movie LLC, 601 F.3d 1387. 
However, this partial shifting in burdens is not even applicable as FINAM has not established a
prima facie case of abandonment.  
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TSI) was insufficient to overcome the “pleaded cause of action.”  Composite Exhibit 1, Sept. 10,

2015, e-mail from Ms. Mogavero to Ms. Stempien Coyle.  However, FINAM never explained

what exactly was insufficient with these documents to overcome FINAM’s pleaded allegations

which were primarily based only upon “information and belief.”  FINAM even asserts in its

recently sought Motion to Amend that TSI engaged in naked licensing.  See Dkt. 11.  However

FINAM has presented no evidence whatsoever of naked licensing nor has FINAM asserted that

any individual has factual knowledge of any naked licensing.6  

As the petitioner it is FINAM’s burden to prove abandonment by a preponderance of

the evidence.  Crash Dummy Movie LLC v. Mattel Inc., 601 F.3d 1387 (Fed. Cir. 2010).7 

FINAM has provided no evidence to date to support an abandonment claim, and it is not TSI’s

job to suffer through a lengthy, time consuming, and expensive proceeding while FINAM fishes

for something from TSI to support FINAM’s claims when TSI has already provided evidence of

ongoing sales and an explanation of how use of the Mark inures to TSI’s benefit.  

A party’s duty to comply with the requirements of FED. R. CIV. P. 11 is ongoing. 

Fed. R. Civ. P. 11, Advisory Committee Notes to 1993 Amendment (the rule “emphasizes the

duty of candor by subjecting litigants to potential sanctions for insisting upon a position after it

is no longer tenable” and “a litigant’s obligations with respect to the contents of these papers are

not measured solely as of the time they are filed with or submitted to the court, but include
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reaffirming to the court and advocating positions contained in those pleadings and motions after

learning that they cease to have any merit”).  

TSI was unable to locate any case law from the Board on point.  However, the majority

of federal district courts are in agreement that the obligations of Rule 11 are continuous or

ongoing and apply to the maintenance of a proceeding that is frivolous.  See, e.g., Rodriguez v.

Banco Cent., 155 F.R.D. 403, 407 (D.P.R. 1994) (court held that the plaintiffs’ attorneys earned

sanctions by “continuing to litigate [the] case when it became clear that any viable legal theory

. . . had long before been foregone” as to some of the defendants and “[t]he remaining legal

claim had no basis in fact”); Int’l Union v. Aguirre, 410 F.3d 297, 304 (6th Cir. 2005) (sanction

imposed under pre-1993 Rule 11 for pursuing claim after discovery had revealed that it was

factually meritless, despite the fact that plaintiff had withstood a motion to dismiss); Ideal

Instrs., Inc. v. Rivard Instrs., Inc., 243 F.R.D. 322, 342 (N.D. Iowa 2007) (duty of a party to

assess the evidentiary viability of a claim under Rule 11 is not measured solely at the time the

claim was valid but is a continuing one); Gambello v. Time Warner Communications, Inc., 186

F. Supp. 2d 209 (E.D.N.Y. 2002) (sanctions appropriate where a defendant persisted in argument

flatly contradicted by the plaintiff’s deposition testimony); Perry v. S.Z. Rest. Corp., 45 F. Supp.

2d 272, 274-75 (S.D.N.Y. 1999) (sanctions appropriate for pursuing claim that had survived two

summary judgment motions; information plaintiffs received from defendants would have

prompted an objectively reasonable attorney to make a more thorough investigation of his

client), appeal dismissed, 201 F.3d 432 (2d Cir. 1999); Fahrenz v. Meadow Farm Partnership,

850 F.2d 207 (4th Cir. 1988) (pursuit of cause of action objectively frivolous after three key

witnesses repudiated their earlier accusations which had formed the basis for amended

complaint, and plaintiff’s counsel acted unreasonably in filing brief in opposition to summary



12

judgment once this evidence came to light); B & H Med., L.L.C. v. ABP Admin., Inc., 526 F.3d

257 (6th Cir. 2008) (district court did not abuse its discretion in imposing FED. R. CIV. P. 11

sanctions against attorney for plaintiff company in antitrust lawsuit because company and its

attorney pursued obviously meritless antitrust lawsuit long beyond time at which discovery

demonstrated that company’s claims lacked support); Farino v. Advest, Inc., 111 F.R.D. 345

(E.D.N.Y. 1986) (Rule 11 was violated when plaintiff’s attorney insisted on pursuing claim after

defendants offered explanations and evidence to show that there were no grounds for action and

plaintiff had no evidence to the contrary); Blossom v. Blackhawk Datsun, Inc., 120 F.R.D. 91

(S.D. Ind. 1988) (sanctions imposed when claim should have been dropped for lack of factual

support); Denny v. Hinton, 131 F.R.D. 659 (M.D.N.C. 1990) (plaintiff’s attorney violated Rule

11 when it failed to dismiss certain defendants after plaintiff should have realized that claims

against particular defendants were wholly invalid and no reasonable basis existed to form a

belief of the defendants’ liability).  The Board should apply the same ongoing standard and find

that the maintenance of a cancellation proceeding after discovery reveals there is no factual basis

for a claim is sanctionable under FED. R. CIV. P. 11 and 37 C.F.R. § 1.18.

In addition to FINAM’s unwarranted and unsupportable legal theories for bringing and

maintaining this proceeding, FINAM’s other actions strongly indicate the proceeding was

brought for improper purposes including harassing TSI and needlessly increasing TSI’s costs.  In

a span of six months FINAM brought three attacks to cancel TSI’s trademark rights (all for

marks in both Canada and the United States that Mr. Charmes, as President of Sunkiss SAS,

assigned to TSI in 2009).  Moreover, FINAM has provided virtually no discovery in this

proceeding.  Yet it has placed an undue and enormous discovery burden on TSI consisting of, as

of the date of service of this motion, 89 document requests, 46 interrogatories and 33 requests for



8 TSI further notes the timing of FINAM’s Motion to Amend is suspect. As noted
supra the Motion to Amend is based entirely on documents that have always been in FINAM’s
possession. Additionally, FINAM brought this Motion to Amend only after TSI provided
advance notice of TSI’s intent to bring a Rule 11 Motion.  These combined facts suggest FINAM
was trying to avoid the clock ticking on a Rule 11 Motion, knowing it was likely to be served.  
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admission.  Not content with inundating TSI with discovery requests, including numerous

requests for information and/or documents that FINAM itself has access to, FINAM has recently

served a demand letter on TSI in Canada alleging trademark infringement and other purported

wrongs.  This letter was served only after TSI provided its good faith responses to FINAM’s first

voluminous round of discovery requests.  This leads to the conclusion that FINAM was seeking

to have TSI not only defend itself from FINAM’s amorphous allegations of abandonment, but to

go further and improperly provide FINAM with any reason for FINAM to support its baseless

petition in this proceeding and bolster its footing for the recent allegations in Canada.  Finally,

FINAM filed a legally unsupported Motion to Amend in an effort to add a futile claim -

requiring TSI to expend time and resources in opposing the baseless motion when a quick and

simple review of the law would have revealed the futility in FINAM’s Motion to Amend.8  

The numerous and conveniently timed attacks against TSI, coupled with the unsupported

nature of FINAM’s claims in this proceeding, lead to the conclusion that FINAM’s purpose

behind its petition to cancel is to harass TSI and force TSI to spend time and money defending

FINAM’s various attacks.  
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III. CONCLUSION

For the reasons set forth above, TSI respectfully requests that, pursuant to

FED. R. CIV. P. 11, 37 C.F.R. § 11.18, and TBMP 527.02, the Board impose appropriate

sanctions against FINAM based on its bringing and maintaining baseless, frivolous, and

harassing proceeding against TSI.  

Respectfully submitted,

   September 21, 2015                   /s/ Rebecca J. Stempien Coyle                
Date Rebecca J. Stempien Coyle

Paul Grandinetti 
LEVY & GRANDINETTI 
P.O. Box 18385
Washington, D.C. 20036-8385
Telephone (202) 429-4560 
Facsimile (202) 429-4564

Attorneys  for Registrant 



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing REGISTRANT’S MOTION FOR SANCTIONS

UNDER FED. R. CIV. P. 11, 37 C.F.R. § 11.18, AND TBMP 527.02 served this date by e-mail

and first class mail, postage prepaid, on the Petitioner’s attorneys as follows:

Ms. Kristen A. Mogavero
Ms. Jess M. Collen
COLLEN IP INTELLECTUAL PROPERTY LAW PC
The Holyoke-Manhattan Building
80 South Highland Avenue
Ossining, New York 10562

 September 21, 2015   /s/ Rebecca J. Stempien Coyle                     
Date Rebecca J. Stempien Coyle 
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Paul Grandinetti

From: Paul Grandinetti

Sent: Friday, August 28, 2015 8:15 PM

To: 'Kristen Mogavero'

Subject: Cancellation No. 92/060,849 FINAM v. Sunkiss Thermoreactors, Inc. 

Dear Kristen: 

It was a pleasure speaking earlier today.  Pursuant to our call today I am confirming that FINAM will: 
(1) Provide Sunkiss Thermoreactors Inc. (“TSI”) a list of the bates/production numbers it would like TSI to consider re‐

designating or un‐designating; 
(2) Provide TSI with some sort of proof that Sunkiss SAS and FINAM are related and that Sunkiss SAS approves 

designating the agreements to which Sunkiss SAS is a party as Confidential, and therefore able to be viewed by 
FINAM; 

(3) Confirm and provide TSI with the bates/production numbers of the documents that FINAM contends are illegible, or 
difficult to read; 

(4) Update TSI on whether FINAM will be providing certified English translations of any of FINAM’s documents 
produced in French; and 

(5) Confirm whether FINAM will be supplementing any of its discovery responses or production. 

TSI now understands that FINAM’s abandonment allegation is based on two different theories:  (1) there was a question 
whether the use of the mark by Ayotte Techno‐Gaz and American Ovens inured to the benefit of TSI and/or (2) there is a 
question as to the correct ownership of the mark at issue in relation to TSI and Sunkiss SAS.   As stated during our call 
today, it is TSI’s position that the documents and answers provided in response to FINAM’s discovery requests clearly 
establish that the use of the mark by Ayotte Techno‐Gaz and American Ovens did indeed inure to the benefit of 
TSI.   Additionally, any questions of “correct ownership” is not encompassed by abandonment and has not been plead by 
FINAM.   Therefore, it appears that FINAM no longer has any legally cognizable theory, or facts to support any theory, 
for pursuing its petition to cancel and the petition should be dismissed.   The continuance of the proceeding would be, at 
the least, frivolous and in violation of Rule 11 and the TTAB’s similar rules.   Of course, we will consider any explanation 
from FINAM as to why there remains a non‐frivolous theory for this proceeding.   

Regards, 
Rebecca Stempien Coyle  

Levy & Grandinetti 
1120 Connecticut Ave NW 
Suite 304 
Washington DC 20036 

Tel. (202) 429‐4560 
Fac. (202) 429‐4564 
mail@levygrandinetti.com  
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM, )
)

Petitioner, )
) Cancellation No. 92/060,849

v. )
) Reg. No. 1,200,333

Sunkiss Thermoreactors, Inc., )
) Mark:  SUNKISS

Registrant. )
__________________________________________)

REGISTRANT’S OBJECTIONS AND RESPONSES TO 
PETITIONER’S FIRST SET OF INTERROGATORIES

The Registrant, Sunkiss Thermoreactors, Inc. (“Registrant”), by and through counsel, 

responds to the Petitioner’s First Set of Interrogatories as follows.

The Registrant’s answers are based upon information currently available to it.  The

Registrant’s investigation and discovery in this action are ongoing, and the Registrant reserves

the right to supplement these answers in the event that additional information is obtained through

such investigation or discovery.

Nothing contained in these answers is intended to be or should be construed to be an

admission by the Registrant of the relevance or admissibility at trial or on any motion of any

information contained in these answers.

GENERAL OBJECTIONS AND RESPONSES

The Registrant’s responses are made subject to, and without waiver of, the following

general objections as well as any specific objection(s) stated for each request.

1. The Registrant objects to each interrogatory to the extent that it seeks information

that is protected from discovery by the attorney-client privilege, the work-product doctrine, or



any other applicable privilege or immunity.  These responses are not intended to be, or may not

be deemed in any way to be, a waiver of any such available privilege or immunity.

2. The Registrant objects to the Petitioner’s definitions, instructions, and

interrogatories to the extent that they impose burdens or obligations differing from or adding to

those required by the FEDERAL RULES OF CIVIL PROCEDURE (FED. R. CIV . P.) or the TRADEMARK

TRIAL AND APPEAL BOARD MANUAL OF PROCEDURE (TBMP), including the purported

obligations on the Registrant to “identify” documents and things prior to their production and

“identify” contact information for persons or entities represented by counsel.  The Registrant’s

responses will be prepared in accordance with both the FED. R. CIV . P. and the TBMP.

3. The Registrant objects to each interrogatory to the extent that it seeks information

and identification of documents that are already in the Petitioner’s possession or that are

publicly available and therefore accessible to the Petitioner.

4. The Registrant objects to each interrogatory to the extent that it seeks information

that is not in the Registrant’s possession, custody, or control.

5. The Registrant objects to each interrogatory to the extent that it seeks

identification of documents that have been prepared by or reviewed by experts or consultants

who have not yet been designated to testify on behalf of the Registrant.

6. The Registrant objects to each interrogatory to the extent it seeks confidential

information concerning services developed by the Registrant that are not at issue in this

proceeding and/or other information that is not reasonably calculated to lead to the discovery of

admissible evidence relevant to a claim or defense of any party.

7. The Registrant objects to the Petitioner’s interrogatories to the extent that they are

duplicative of the Petitioner’s document requests.
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8. The Registrant objects to the Petitioner’s interrogatories to the extent they seek

the identification of electronically stored information that is not reasonably accessible and would

be unduly burdensome or expensive to produce.

9. The Registrant objects to the Petitioner’s interrogatories to the extent they seek

discovery of confidential and/or competitive information, including, for example, documents

containing trade secrets, development or confidential information and will produce only such

documents in accordance with the Protective Order agreed to by the Parties, and approved by the

TTAB on August 6, 2015.

10. The Registrant objects to the Petitioner’s interrogatories to the extent they seek

information related to any promotional materials, uses of trademarks or service marks, services,

goods, contracts, or other agreements, in or under development, consideration, or negotiation.

Such information is neither relevant to any claims or defenses asserted in this proceeding, nor

reasonably likely to lead to the discovery of admissible evidence.

11. The Registrant objects to the Petitioner’s definition of “Petitioner” to the extent 

that it presumes or requires knowledge on the part of the Registrant as to all of FINAM’s

divisions, departments, subsidiaries, parents, partners, joint venture partners, officers, directors,

owners, agents, employees, accountants, attorneys, predecessors or successors in interest and

other persons acting on behalf of or for the benefit of FINAM.  

12. The Registrant objects to the Petitioner’s definition of “Goods” and “Products” as

overbroad, unduly burdensome, and not reasonably calculated to lead to the discovery of 

admissible evidence to the extent that it includes items the Registrant “intends” to market,

distribute or divide.  The Registrant further objects to the Petitioner’s definition of “Goods” and

“Products” as overbroad, unduly burdensome, and not reasonably calculated to lead to the
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discovery of admissible evidence to the extent that it includes items that are not identified in

Registration No. 1,200,333.  The Registrant will apply the following definition to “Goods” and

“Products”:  space heaters as identified in Registration No. 1,200,333.

13. The Registrant objects to the Petitioner’s definition of “identify” or “specify” or 

“state the identity of” as overbroad, unduly burdensome, requires waiver of applicable

privileges, and not reasonably calculated to lead to the discovery of admissible evidence.  The

Registrant further objects to the definition of “identify” or “specify” or “state the identity of” on

the ground that it purports to create an obligation beyond the requirements of FED. R. CIV . P. and

TBMP.  The Registrant further objects to the Petitioner’s definition of “identify” or “specify” or 

“state the identity of” to the extent the definition undermines, contradicts, or purports to prohibit

the Registrant’s right to produce documents in response to an interrogatory pursuant to FED. R.

CIV . P. 33.

14. The Registrant objects to the Petitioner’s instruction “M” as overbroad and 

unduly burdensome to the extent that it requires the waiver of applicable privileges.  The

Registrant further objects on the ground that it purports to create an obligation beyond the

requirements of FED. R. CIV . P. and TBMP.

15. The Registrant’s responses to each interrogatory regarding the Registrant will 

include, unless otherwise noted, any entity that is using the Registrant’s Mark on behalf of the

Registrant and/or to the benefit of the Registrant. 

16. Any objection or lack of objection to an interrogatory is not to be deemed an

admission by the Registrant that it is aware of information that is requested by the interrogatory.

17. Pursuant to FED. R. CIV . P. 26(e) the Registrant will supplement responses as

additional information becomes available to the Registrant.
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18. The Registrant objects to the Petitioner’s interrogatories to the extent that they 

seek a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that

are not common and customary in the United States.  For this responses, the Registrant will

apply the usual meaning, definitions, precedent and/or other interpretation found in the United

States. 

SPECIFIC RESPONSES

The Registrant responds to the Petitioner’s interrogatories as follows, subject to the

general objections stated above and the specific objections stated below.

1. Identify each place of business which Registrant presently maintains in

connection with trademark usage or trademark licensing in the United States, and describe the

type of business activities in each place of business. 

RESPONSE TO INTERROGATORY NO. 1

The Registrant objects to Interrogatory No. 1 as vague and ambiguous with respect to the

terms “presently maintains” and “in connection with.”  The Registrant further objects to this

interrogatory to the extent that it is unduly burdensome and oppressive in seeking a description

of “the type of business activities in each place of business.”  The Registrant further objects to

this interrogatory to the extent it seeks information that is not relevant to the claims and defenses

asserted in this proceeding and/or seeks information not reasonably likely to lead to the

discovery of admissible evidence, including information related to “the type of business

activities in each place of business.”  The Registrant will respond to this interrogatory to the

extent that it seeks the identification of each location maintained by the Registrant where some

aspect of the manufacture, advertising, use, sale, or offers to sell of the Product or licensing of

the Registrant’s Mark are conducted.  The Registrant will further respond to this interrogatory by
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stating what type of business activities relevant to the use or licensing of the Registrant’s Mark. 

Subject to and without waiving the foregoing objections and its General Objections, the

Registrant provides the following response.

The Registrant currently maintains a place of business located at 2223 Route 131 Nord,

Norte-Dame de Lourdes, Quebec J0K1K0, Canada in connection with all “trademark usage or

trademark licensing in the United States” for the Registrant’s Mark.  Ayotte Techno-Gaz Inc.

currently rents space in a warehouse, located at 1320 State 9 Champlain, New York 12919.

2. Identify any assignment, license, distribution agreement, or other permitted use

agreements with respect to any Products bearing the SUNKISS mark of which Registrant is

aware.

RESPONSE TO INTERROGATORY NO. 2

The Registrant objects to Interrogatory No. 2 as vague and ambiguous as to the terms

“aware” and “the SUNKISS mark” and with respect to the terms “Product” and “SUNKISS

mark.”  The Registrant will respond to this interrogatory applying the following definition to the

term “SUNKISS mark”:  “the Registrant’s Mark.”  The Registrant will respond to this

interrogatory applying the following definition to the term “Products:” space heaters as identified

in Registration No. 1,200,333.   The Registrant will respond to this interrogatory to the extent

that it seeks an identification of any assignment, license, distribution agreement, or other

permitted use agreements in the United States with respect to any Products bearing the

SUNKISS mark of which the Registrant has first-hand knowledge.   Subject to and without

waiving the foregoing objections and its General Objections, the Registrant provides the

following response.
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Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will

produce non-privileged documents from which the requested information can be derived or

ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production. 

3. Identify any United States trademark applications or registrations owned by

Registrant which incorporate the term “Sunkiss.”

RESPONSE TO INTERROGATORY NO. 3

The Registrant objects to Interrogatory No. 3 as vague and ambiguous.  The Registrant

will respond to this interrogatory to the extent that it seeks the identification of any live federal

United States trademark  applications or registrations owned by Registrant which incorporate the

term “Sunkiss.”  The Registrant further objects to this interrogatory to the extent that it seeks

information and identification of documents that are publicly available and therefore publicly

accessible to the Petitioner.  Subject to and without waiving the foregoing objections and its

General Objections, the Registrant provides the following response.

The Registrant owns Registration No. 1,200,333. 

4. Identify any assignment, license, distribution agreement, or other permitted use

agreements to which Registrant and Ayotte Techno-Gaz Inc are parties and which references the

intellectual property (including but not limited to trademarks) of either or both parties.

RESPONSE TO INTERROGATORY NO, 4

The Registrant objects to Interrogatory No. 4 as duplicative of at least Interrogatory

No. 2.  The Registrant further objects to this interrogatory as vague and ambiguous with respect
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to the term “references.”  The Registrant further objects to this interrogatory to the extent it seeks

information that is not relevant to the claims and defenses asserted in this proceeding and/or

seeks information not reasonably likely to lead to the discovery of admissible evidence,

including information related to intellectual property other than the Registrant’s Mark.  Subject

to and without waiving the foregoing objections and its General Objections, the Registrant

provides the following response.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will

produce non-privileged documents from which the requested information can be derived or

ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.

5. Identify any assignment, license, distribution agreement, or other permitted use

agreements to which Registrant and American Industrial Ovens are parties and which references

the intellectual property (including but not limited to trademarks) of either or both parties.

RESPONSE TO INTERROGATORY NO. 5

The Registrant objects to Interrogatory No. 5 as duplicative of at least Interrogatory

No. 2.  The Registrant further objects to this interrogatory as vague and ambiguous with respect

to the term “references.”  The Registrant further objects to this interrogatory to the extent it seeks

information that is not relevant to the claims and defenses asserted in this proceeding and/or

seeks information not reasonably likely to lead to the discovery of admissible evidence,

including information related to intellectual property other than the Registrant’s Mark.  Subject

to and without waiving the foregoing objections and its General Objections, the Registrant

provides the following response.
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The Registrant and American Industrial Ovens share a common owner, who is also the

Director of both companies, Mr. Daniel Ayotte.  While there are no written agreements between

the Registrant and American Industrial Ovens, there is an oral understanding and implied license

between the companies allowing American Industrial Ovens to use the Registrant’s Mark in the

United States. 

6. Identify and describe each Product Registrant sells under the SUNKISS mark.

RESPONSE TO INTERROGATORY NO. 6

The Registrant objects to Interrogatory No. 6 to the extent that it is duplicative of at least

Interrogatory No. 3.  The Registrant further objects to this interrogatory as vague and ambiguous

with respect to the terms “Product” and “SUNKISS mark.”  The Registrant will respond to this

interrogatory applying the following definition to the term “SUNKISS mark”:  “the Registrant’s

Mark.”   The Registrant will respond to this interrogatory applying the following definition to

the term “Products:” space heaters as identified in Registration No. 1,200,333.  The Registrant

further objects to this interrogatory to the extent that it seeks information and identification of

documents that are publicly available and therefore publicly accessible to the Petitioner.  The

Registrant further objects to this interrogatory to the extent that it seeks the identification of

Products that the Registrant no longer sells under its Mark and has voluntarily cancelled from the

Registration.  Subject to and without waiving the foregoing objections and its General

Objections, the Registrant provides the following response.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will

produce non-privileged documents from which the requested information can be derived or
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Mr. Daniel Ayotte is the person with the Registrant with  knowledge of the dates and

circumstances about the nature of the Registrant’s business including the advertising, marketing,

manufacturing, sales and/or licensing of Products bearing the SUNKISS mark.  Mr. Ayotte is to

be contacted only through counsel.  

Upon information and belief Mr. Michel Charmes is knowledgeable about the nature of

the Registrant’s business including the advertising, marketing, manufacturing, sales and/or

licensing of Products bearing the SUNKISS mark. 

12. Identify each person having knowledge of the dates and/or circumstances

surrounding Registrant’s creation, adoption, and/or acquisition of the SUNKISS marks. 

RESPONSE TO INTERROGATORY NO. 12

The Registrant objects to Interrogatory No. 12 as vague and ambiguous with respect to

the term “circumstances surrounding.”  The Registrant further objects to this interrogatory as

vague and ambiguous with respect to the term “SUNKISS marks.”  The Registrant will respond

to this interrogatory applying the following definition to the term “SUNKISS marks”:  “the

Registrant’s Mark.”  The Registrant further objects to this interrogatory to the extent that it is

unduly burdensome and oppressive in seeking the identification of “each person having

knowledge” and is not limited to the identification of the person(s) who are or have been

employed by the Registrant with the most knowledge.  The Registrant further objects to this

interrogatory to the extent that it seeks information that is not relevant to the claims and defenses

asserted in this proceeding and/or seeks information not reasonably likely to lead to the

discovery of admissible evidence, including information related to the Registrant’s creation,

adoption, and/or acquisition of the SUNKISS marks regardless of what goods or products were
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associated with the SUNKISS marks.  The Registrant will respond to this interrogatory to the

extent that it seeks the identification of each person at, or previously employed by, the Registrant

with first-hand knowledge of the dates and/or details of the Registrant’s creation, adoption,

and/or acquisition of its SUNKISS Mark for the Products.  Subject to and without waiving the

foregoing objections and its General Objections, the Registrant provides the following response. 

Mr. Daniel Ayotte is the person with the Registrant with  knowledge of the dates and

circumstances surrounding the Registrant’s acquisition of the Registrant’s Mark.  Mr. Ayotte is

to be contacted only through counsel.  

Upon information and belief Mr. Michcel Charmes, Mr. Jean Jacques Charmes and/or

Mr. Yvon Pithon have knowledge about the dates and/or circumstances surrounding Registrant’s

creation, adoption, and/or acquisition of the Registrant’s Mark.

13. For each Product identified by Registrant in response to Interrogatory No. 6 as

being sold under the SUNKISS mark, set forth the amount of sales in dollars in the United States

for the past ten years, broken down on a yearly basis.

RESPONSE TO INTERROGATORY NO. 13

The Registrant objects to Interrogatory No. 13 to the extent that it is unduly burdensome

and oppressive in seeking the identification of “the amount of sales in dollars in the United

States for the past ten years.”  The Registrant further objects to this interrogatory as vague and

ambiguous with respect to the terms “Product” and “SUNKISS mark. The Registrant will

respond to this interrogatory applying the following definition to the term “Products:” space

heaters as identified in Registration No. 1,200,333.  The Registrant will respond to this

interrogatory applying the following definition to the term “SUNKISS mark”:  “the Registrant’s
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19. For each Product identified in response to Interrogatory No. 17, identify the

manufacturer or supplier from which Ayotte Techno-Gaz acquires said Product.

RESPONSE TO INTERROGATORY NO. 19

The Registrant objects to Interrogatory No. 19 as vague and ambiguous with respect to

the terms “Product” and “SUNKISS mark.”  The Registrant will respond to this interrogatory

applying the following definition to the term “Products:” space heaters as identified in

Registration No. 1,200,333.  The Registrant will respond to this interrogatory applying the

following definition to the term “SUNKISS mark”:  “the Registrant’s Mark.”  The Registrant

further objects to this interrogatory to the extent that it seeks information or the identification of

information that is not within the Registrant’s possession, custody, or control.  The Registrant

further objects to this interrogatory to the extent it seeks information that is not relevant to the

claims and defenses asserted in this proceeding and/or seeks information not reasonably likely to

lead to the discovery of admissible evidence.  Subject to and without waiving the foregoing

objections and its General Objections, the Registrant provides the following response.

All Products offered or sold by Ayotte Techno-Gaz Inc. under or otherwise bearing the

Registrant’s Mark are acquired from the Registrant.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will

produce non-privileged documents from which the requested information can be derived or

ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.

20. Identify and describe each Product American Industrial Ovens sells under the

SUNKISS mark.
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RESPONSE TO INTERROGATORY NO. 20

The Registrant objects to Interrogatory No. 20 as vague and ambiguous with respect to

the terms “Product” and “SUNKISS mark.”  The Registrant will respond to this interrogatory

applying the following definition to the term “Products:” space heaters as identified in

Registration No. 1,200,333.  The Registrant will respond to this interrogatory applying the

following definition to the term “SUNKISS mark”:  “the Registrant’s Mark.”  The Registrant

further objects to this interrogatory to the extent that it seeks information or the identification of

information that is not within the Registrant’s possession, custody, or control.  Subject to and

without waiving the foregoing objections and its General Objections, the Registrant provides the

following response.

The Registrant has first-hand knowledge that American Industrial Ovens sells and offers

to sell space heaters under Registrant’s Mark in the United States.  These space heaters sold and

offered by American Industrial Ovens are the same as the space heaters described in response to

Interrogatory No. 6, and the Registrant incorporates that description herein. 

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will

produce non-privileged documents from which the requested information can be derived or

ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.

21. For each Product identified by Registrant in response to Interrogatory No. 20 as

being sold under the SUNKISS mark, set forth the number of units sold in the United States for

the past ten years, broken down on a yearly basis.
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RESPONSE TO INTERROGATORY NO. 21

The Registrant objects to Interrogatory No. 21 to the extent that it is unduly burdensome

and oppressive in seeking the identification of “the number of units sold in the United States for

the past ten years.”  The Registrant further objects to this interrogatory as vague and ambiguous

with respect to the terms “Product” and “SUNKISS mark.”  The Registrant will respond to this

interrogatory applying the following definition to the term “Products:” space heaters as identified

in Registration No. 1,200,333.  The Registrant will respond to this interrogatory applying the

following definition to the term “SUNKISS mark”:  “the Registrant’s Mark.”  The Registrant

further objects to this interrogatory to the extent that it is unduly burdensome and oppressive and

seeks information that is not kept in the regular course of business.  The Registrant further

objects to this interrogatory to the extent that it seeks information or the identification of

information that is not within the Registrant’s possession, custody or control.  The Registrant did

not acquire ownership of the Registration until 2009.  Subject to and without waiving the

foregoing objections and its General Objections, the Registrant provides the following response.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will

produce non-privileged documents from which the requested information can be derived or

ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.

22. For each Product identified in response to Interrogatory No. 20, identify the

manufacturer or supplier from which Ayotte Techno-Gaz acquires said Product.
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RESPONSE TO INTERROGATORY NO. 22

The Registrant objects to Interrogatory No. 22  as vague and ambiguous with respect to

the terms “Product” and “SUNKISS mark.”  The Registrant will respond to this interrogatory

applying the following definition to the term “Products:” space heaters as identified in

Registration No. 1,200,333.  The Registrant will respond to this interrogatory applying the

following definition to the term “SUNKISS mark” - “the Registrant’s Mark.”  The Registrant

further objects to this interrogatory as vague and ambiguous with respect to its inquiry into the

manufacturer or supplier for “Ayotte Techno-Gaz’” for the Products identified in response to

Interrogatory No. 20.  The Registrant will respond to this interrogatory to the extent that it seeks

the identification of the  manufacturer or supplier from which American Industrial Ovens

acquires each Product identified in response to Interrogatory No. 20.   The Registrant further

objects to this interrogatory to the extent that it seeks information or the identification of

information that is not within the Registrant’s possession, custody, or control.  The Registrant

further objects to this interrogatory to the extent it seeks information that is not relevant to the

claims and defenses asserted in this proceeding and/or seeks information not reasonably likely to

lead to the discovery of admissible evidence.  Subject to and without waiving the foregoing

objections and its General Objections, the Registrant provides the following response.

All Products offered or sold by American Industrial Ovens under or otherwise bearing

the Registrant’s Mark are acquired from the Registrant.

Pursuant to Rule 33(d) of the Federal Rules of Civil Procedure, the Registrant will

produce non-privileged documents from which the requested information can be derived or

ascertained, in the manner set forth in the Registrant’s responses to the Petitioner’s first set of

requests for production.
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23. Identify and explain the corporate relationship, if any, between Registrant and

Ayotte Techno-Gaz.

RESPONSE TO INTERROGATORY NO. 23

The Registrant objects to Interrogatory No. 23 as vague and ambiguous with respect to

the terms “explain” and “corporate relationship.”  Subject to and without waiving the foregoing

objections and its General Objections, the Registrant provides the following response.

Ayotte Techno-Gaz Inc. is a distributor for the Registrant in the United States.  Ayotte

Techno-Gaz Inc. and the Registrant are commonly owned by Mr. Daniel Ayotte.  Mr. Ayotte is

the sole shareholder of 9063-8974 Quebec Inc., who is the sole shareholder of Ayotte Techno-

Gaz Inc.. Mr. Ayotte is the majority shareholder of 9140-3543 Quebec Inc., who is a 50%

shareholder of the Registrant.  Mr. Ayotte is the director of both the Registrant and Ayotte

Techno-Gaz Inc.  

24. Identify and explain the corporate relationship, if any, between Registrant and

American Industrial Ovens.

RESPONSE TO INTERROGATORY NO. 24

The Registrant objects to Interrogatory No. 24 as vague and ambiguous with respect to

the terms “explain” and “corporate relationship.”  Subject to and without waiving the foregoing

objections and its General Objections, the Registrant provides the following response.

American Industrial Ovens is a distributor for the Registrant. The Registrant

manufactures space heaters in Canada for sale under the Registrant’s Mark in the United States.

American Industrial Ovens and the Registrant are commonly owned by Mr. Daniel Ayotte.  Mr.

Ayotte is the sole shareholder of 9063-8974 Quebec Inc., who is the sole shareholder of
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American Industrial Ovens/Fours Industriels Américains Inc.  Mr. Ayotte is the majority

shareholder of 9140-3543 Quebec Inc., who is a 50% shareholder of the Registrant.  Mr. Ayotte

is the director of both the Registrant and American Industrial Ovens.  American Industrial Ovens

is used by Mr. Ayotte as the face of his operation in the United States, rather than the French

name Ayotte Techno-Gaz Inc., because he considered Ayotte Techno-Gaz Inc. was not relatable

in the English-speaking United States.  

25. Identify and explain the corporate relationship, if any, between Ayotte Techno-

Gaz and American Industrial Ovens.

RESPONSE TO INTERROGATORY NO. 25

The Registrant objects to Interrogatory No. 25 as vague and ambiguous with respect to

the terms “explain” and “corporate relationship.”  The Registrant further objects to this

interrogatory to the extent that it seeks information or the identification of information that is not

within the Registrant’s possession, custody or control.  Subject to and without waiving the

foregoing objections and its General Objections, the Registrant provides the following response.

American Industrial Ovens and Ayotte Techno-Gaz Inc. are commonly owned by Mr.

Daniel Ayotte.  Mr. Ayotte is the sole shareholder of 9063-8974 Quebec Inc., who is the sole

shareholder of both American Industrial Ovens/Fours Industrieals Américains Inc. and Ayotte

Techno-Gaz Inc. Mr. Ayotte is the directors of both Ayotte Techno-Gaz Inc. And American

Industrial Ovens.

26. Identify all outlets through which third-parties sell Products under the SUNKISS

mark.  Identify any assignment, license, distribution agreement, or other permitted use

27



specifically, with reference to Interrogatory numbers, the areas of participation of each such

person.

RESPONSE TO INTERROGATORY NO. 31

The Registrant objects to Interrogatory No. 31 as vague and ambiguous with respect to

the term “participated in any way.”  The Registrant will respond to this interrogatory to the

extent that it seeks the identification of persons who participated in a meaningful or substantive

manner, and not merely in a de minimis manner, such as forwarding of correspondence that the

person did not write, read, or otherwise review.  Subject to and without waiving the foregoing

objections and its General Objections, the Registrant provides the following response.

Mr. Ayotte participated in the preparation of the answer or responses to these

Interrogatories.  
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These objections and responses are served by counsel for Registrant, Sunkiss 

Thermoreactors, Inc. 

Respectfully submitted, 

Rebecca J. ｓｴ･ｭｰｩ･ｾ＠ Coyle 
Paul Grandinetti 
LEVY & GRANDINETTI 

P.O. Box 18385 
Washington, D.C. 20036-8385 
Telephone (202) 429-4560 
Facsimile (202) 429-4564 

Attorneys for Registrant 



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing Registrant's Objections and Responses to 

Petitioner's First Set of Interrogatories was served this date by first class mail, postage prepaid, 

and e-mail on the Petitioner's attorneys as follows: 

August 10, 2015 
Date 

Ms. Kristen A. Mogavero 
Ms. Jess M. Collen 
COLLEN IP INTELLECTUAL PROPERTY LAW PC 

The Holyoke-Manhattan Building 
80 South Highland A venue 
Ossining, New York 10562 
kmogavero@collenip.com 
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Place du Portaqe I Place du Portaqe I

Gatineau (Québec) K1A OCg Gatineau, Quebec K1A OCg

SUNKISS THERMOREACTORS INC.
180, Arboit Street
L'Agsomption
QUEBEC JsW 4P5

Marque de commerce - Trade-mark

THERMOREACTEUR

objet: pRocÉDURES SELON L'ARTICLE 45

Conformément à I'article 45 de la Loi sur les mnrques de
commerce, le propriétaire inscrit de la marque de
conrmerce susmentionnée doit fournir une preuve
d'emploi dans les trois mois de la date du présent avis.
La preuve d'emploi doit être sous forme d'affîdavit ou
de déclaration solennelle et doit démontrer :

I'emploi de la marque de commerce enregistrée
au Canada à un moment quelconque au cours
des trois ans précédant la date de cet avis, à
l'égard de chacune des marchandises / chacun
des services que spécifie I'enregistrement
et. dans la négative;

la date à laquelle la marque de commerce
enregistrée a êté employée pour la dernière fois
et la(les) raison(s) de son défaut d'emploi
depuis cette date.

Pour plus d'information concernant la pratique du
registraire relativement à la procédure prévue à I'article
45, veuillez consulter l'énoncé de pratique PratiEte
régissant la procédure de radiation prévue à l'article 45
disponible sur le site web de I'office de la propriété
intellecfuelle du Canada à w\ryw.opic.gc.ca.

l*l Office de la propriété
intellectuelle
du Canada

Un organisme
d'lndustrie Canada

50, rue Mctoria

Canadian
Intellectual Property
Office

An Agency of
Industry Canada

50 Mctoria Street

www.opic.ic.gc.ca

www.cipo.ic.gc.ca

Re: SECTION 45 PROCEEDINGS

In accordance with s. 45 of the Trade-marlcs Act, the
registered owner of the above trade-mark is required to
furnish evidence within three months from the date of
this notice. The evidence must be in the form of an
affidavit or a statutory declaration and should
demonstrate:

use of the registered trade-mark in Canada at

any time during the three year period
immediately preceding the date of this notice
with respect to each of the wares/services
specified in the registration and. if not;

the date when the registered trade-mark was
last used in Canada and the reason(s) for the
absence of use since that date.

For information concerning the Registrar's practice in
section 45 proceedings, please consult the practice notice
Practice in Section 45 Proceedings available on the
Canadian Intellectual Property Office's website at
www.cipo.ic. gc.ca.

Date

22 janvllan 2015

Votre réËrence - Your File

Notre référence - Our File

1008s33

Numéro d'enregistrement - Registration Number

TMA571,2T8
Date d'enregistrement - Registration Date

25 nov/Nov 2002

Canad€[ OPIC CIPOSUNKISS000307



l*l Office de la propriété Canadian
intellectuelle Intellectual Property
du Ganada Office

Un organisme An Agency of
d'lndustrie Canada Industry Canada

paSe: 2

Si le propriétaire inscrit ne produit aucune preuve If the registered owner does not file any evidence in
dremploi en rép,onse à cet avis, I'enregistrement est r€sponse to this notice, the registration is liable to be
passible d'être radié et le registraire rendra une expunged and the Registrar will issue a final decision
décision finale de radier ilenregishement de la expunging the trademark registration in accordance
marque de commerce conformément à larticle 45(3) with s. 45(3) of the Trade-marks Act.
dela Loi sur les mlmques de commerce.

Registraire des marques de commerce
Registrar of Trade-marks

POIJR RENSBIGIYEMENTS / FOR INFORMATION
opic.ic.gc.ca / cipo.ic.gc.ca 819-W7-7300

Partie requéranæÂequester:
cc: MCMILLAN LLP

1000 SHERBROOKE STREET WEST MCMTLLAN LLP
27TH FLOOR
MONTREAL
QUEBEC H3A 3c4 Rer: 233737

CC: BCF S.E.N.C.R.L.IBCF LLP
I lOq boul. René-lévesque Ouest
25e Etaee
Morltréà'l
QUEBEC H3B 5C9

Ref:

www.opic.ic.gc.ca

wv{w.cipo.ic.gc.caCanadâ OPIC CIPO
SUNKISS000308



APPL'N/DEM. NO 1 OO8 533 REGISTRATION/ENREGISTREMENT NO TMA571,218

FILING DATE/DATE DE PRODUCTION:
REGISTRATION DATE/DATE D'EN REGISTREMENT:

REGISTRANT/P ROPRI ÉTA| RE ORIGINAL :

SUNKISS
SOCÉTÉ ENONYME
6110 BOULEVARD DES MONTS D'OR
69580 SATHONAY CAMP
FRANCE

15 mars/Mar 1999
25 nov/Nov 2002

CURRENT OWNER/PROPruÉTAIRE COU RANT:
SUNKISS THERMOREACTORS INC.
180, Arboit Street
L'Assomption

QuÉssc
J5W 4P5

REP FOR SERVICE/REP POUR SIGNIFICATION:
BCF S.E.N.C.R.L.IBCF LLP
I 100, boul. René-Lévesque Ouest
25entage
Montréal

QUÉBEC H3B sce

TRADE.MARK/MARQUE DE COMMERGE:

THERMOREACTEUR

WARES/MARCHANDISES:

Appareils de séchage, fusion et polymérisation, nommément émetteurs d'énergies infrarouge et convectionnelle générées par
combustion catalytique pour utilisation dans des applications industrielles telles que le séchage, la fusion etloula
pollmérisation de difËrentes matières; éléments de chauffage catalytique pour être utilisés dans le domaine du chauffage de
bâtiments etlou de locaux.

CLAIMS/REVENDICATIONS :

Employée au CANADA depuis 04 juin 1980 en liaison avec les marchandises.

FOOTNOTES/NOTES:

CHANGE IN TITLE/CHANGEMENT DU TITRE:
TYPE OF CHANGE/GENRE DE CHANGEMENT: MERGERÆUSIONNEMENT
DATE REGISTERED/DATE DE L'ENREGISTREMENT: 09 nov/Nov 2006
DATE OF CHANGE/DATE DE CHANGEMENT: 2t ianvtJan2}li
COMMEMS/COMMENTAIRES: FROM: SUNKISS "
SOCIETE ANOI\M\4E
TO: A.J.C.
(société par actions simplifiée)

Voir Preuve au dossier/See evidence on File No. 1008533

22 janv/Jan 2015
JF -12 Page 1

SUNKISS000309



APPL'N/DEM. NO 1 OO8 533 REGISTRATION/ENREGISTREMENT NO TMA571,218

CHANGE IN TITLE/CHANGEMENT DU TITRE:
TYPE OF CHANGE/GENRE DE CHANGEMENT: NAME AND ADDRESSNOM ET ADRESSE
DATE REGISTERED/DATE DE L'ENREGISTREMENT: 09 nov/l.Iov 2006
DATE OF CHANGE/DATE DE CHANGEME{T: 29 sept/Sep 2006
COMMENTS/COMMENTAIRES: FROM: A.J.C.
(g qc iÇqé_pgr_r_ac tions s imp li fi ée)
TO: SUNKISS

Voir Preuve au dossier/See evidence on File No. 1008533

CHANGE TN TITLE/CHANGEMENT DU TITRE:
TYPE OF CHANGE/GENRE DE CHANGEMENT: ASSIGNMENT/CESSION
DATE REGISTERED/DATE DE L'ENREGISTREMENT: 18 janv/Jan 2010
DATE OF CHANGE/DATE DE CHANGEMENT: 07 octlOct2009
COMMENTS/COMMENTAIRES: FROM: SUNKISS
TO: SUNKISS THERMOREACTORS INC.

Voir Preuve au dossier/See evidence on File No. 448571

22 janv/Jan 2015
JF -12 Page 2SUNKISS000310



SUNKISS000311



SUNKISS000312



SUNKISS000313



SUNKISS000314



EXHIBIT 8



9/8/2015 Canadian trade-mark data: 1710294 - Canadian trade-marks database - Intellectual property and copyright - Canadian Intellectual Property Office - Industr…

http://www.cipo.ic.gc.ca/app/opic-cipo/trdmrks/srch/vwTrdmrk.do?lang=eng&status=OK&fileNumber=1710294&extension=0&startingDocumentIndexOnPage=1 1/2

APPLICATION  NUMBER: 
1710294

REGISTRATION  NUMBER: 
not registered

STATUS: SEARCHED
FILED: 2015-01-12
FORMALIZED: 2015-01-13

Canadian trademark data

Third-Party Information Liability Disclaimer

Back to search  

The database was last updated on:2015-09-01

APPLICANT: 
FINAM
Chemin des Vignes - Zone d'Activités
Actipole 2B
F-01360 Bressolles
FRANCE

AGENT:
MCMILLAN LLP
BROOKFIELD PLACE, SUITE 4400
BAY WELLINGTON TOWER
181 BAY STREET
TORONTO
ONTARIO M5J 2T3

REPRESENTATIVE FOR SERVICE:
MCMILLAN LLP
BROOKFIELD PLACE, SUITE 4400
BAY WELLINGTON TOWER
181 BAY STREET
TORONTO
ONTARIO M5J 2T3

TRADE-MARK (Word):

SUNKISS THERMOREACTORS

INDEX HEADINGS:
SUNKISS THERMOREACTORS

SUN KISS

THERMO REACTORS

Canadian Intellectual Property Office

SUNKISS000315

http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#app
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#reg
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03110.html
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03108.html#filed
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03108.html#formalized
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#regis
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#agent
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#rep
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03109.html#trademark
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#ind


9/8/2015 Canadian trade-mark data: 1710294 - Canadian trade-marks database - Intellectual property and copyright - Canadian Intellectual Property Office - Industr…

http://www.cipo.ic.gc.ca/app/opic-cipo/trdmrks/srch/vwTrdmrk.do?lang=eng&status=OK&fileNumber=1710294&extension=0&startingDocumentIndexOnPage=1 2/2

Back to search   Back

Last updated:  2015-09-01

GOODS:
(1) heating apparatus, air conditioning apparatus, cooling apparatus, and drying apparatus;
industrial heating apparatus, namely heat generating apparatus, polymerisation and melting
apparatus and installations 

SERVICES:
(1) reparation and maintenance of heating apparatus, air conditioning apparatus, cooling apparatus,
and drying apparatus; reparation and maintenance of industrial heating apparatus, namely heat
generating apparatus, polymerisation and melting apparatus and installations 

CLAIMS:
Proposed Use in CANADA. 

ASSOCIATED MARKS:
1,710,292

Action Information
ACTION DATE BF COMMENTS
Filed 2015-01-12
Created 2015-01-12
Formalized 2015-01-13
Search Recorded 2015-07-31
Examiner's First
Report

2015-07-31 2016-01-31

SUNKISS000316

http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#ware
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#serv
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#claims
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#associated
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#action


9/8/2015 Canadian trade-mark data: 1710292 - Canadian trade-marks database - Intellectual property and copyright - Canadian Intellectual Property Office - Industr…

http://www.cipo.ic.gc.ca/app/opic-cipo/trdmrks/srch/vwTrdmrk.do?lang=eng&status=OK&fileNumber=1710292&extension=0&startingDocumentIndexOnPage=1 1/2

APPLICATION  NUMBER: 
1710292

REGISTRATION  NUMBER: 
not registered

STATUS: SEARCHED
FILED: 2015-01-12
FORMALIZED: 2015-01-13

Canadian trademark data

Third-Party Information Liability Disclaimer

Back to search  

The database was last updated on:2015-09-01

APPLICANT: 
FINAM
Chemin des Vignes - Zone d'Activités
Actipole 2B
F-01360 Bressolles
FRANCE

AGENT:
MCMILLAN LLP
BROOKFIELD PLACE, SUITE 4400
BAY WELLINGTON TOWER
181 BAY STREET
TORONTO
ONTARIO M5J 2T3

REPRESENTATIVE FOR SERVICE:
MCMILLAN LLP
BROOKFIELD PLACE, SUITE 4400
BAY WELLINGTON TOWER
181 BAY STREET
TORONTO
ONTARIO M5J 2T3

TRADE-MARK (Word):

SUNKISS

INDEX HEADINGS:
SUNKISS

SUN KISS

Canadian Intellectual Property Office

SUNKISS000317

http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#app
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#reg
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03110.html
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03108.html#filed
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03108.html#formalized
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#regis
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#agent
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#rep
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03109.html#trademark
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#ind
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#ware


9/8/2015 Canadian trade-mark data: 1710292 - Canadian trade-marks database - Intellectual property and copyright - Canadian Intellectual Property Office - Industr…

http://www.cipo.ic.gc.ca/app/opic-cipo/trdmrks/srch/vwTrdmrk.do?lang=eng&status=OK&fileNumber=1710292&extension=0&startingDocumentIndexOnPage=1 2/2

Back to search   Back

Last updated:  2015-09-01

GOODS:
(1) air conditioning apparatus, cooling apparatus, and drying apparatus; industrial heating
apparatus, namely heat generating apparatus, polymerisation and melting apparatus and
installations 
(2) all heating apparatus, heating elements and unit heaters 

SERVICES:
(1) reparation and maintenance of heating apparatus, air conditioning apparatus, cooling apparatus,
and drying apparatus; reparation and maintenance of industrial heating apparatus, namely heat
generating apparatus, polymerisation and melting apparatus and installations 

CLAIMS:
Used in OHIM (EU) on goods (1). 
Used in FRANCE on goods (2). 
Registered in or for OHIM (EU) on February 19, 2002 under No. 1997220 
on goods (1). 
Registered in or for FRANCE on September 23, 1991 under No. 1695957 on 
goods (2). 
Proposed Use in CANADA. 

ASSOCIATED MARKS:
1,710,294

Action Information
ACTION DATE BF COMMENTS
Filed 2015-01-12
Created 2015-01-12
Formalized 2015-01-13
Search Recorded 2015-07-31
Examiner's First
Report

2015-07-31 2016-01-31

SUNKISS000318

http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#ware
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03106.html#serv
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#claims
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#associated
http://www.cipo.ic.gc.ca/eic/site/cipointernet-internetopic.nsf/eng/wr03112.html#action
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6/2/2015 American Industrial Ovens - Ayotte Techno-Gaz 

TRY OUR TECHNOLOGY ON YOUR OWN PRODUCT AT OUR TEST FACILITY 0 

WHO WE WORK FOR 

..-. 
4NAPA• !ffl>""'!' ｾｒｩ｣ｨ･ｬＡＡＡ＠Madt AkzoNob ,el FRIGIDAIRE 'f"'ii' 

http:llwww .americanovens.comlen SUNKISS000002 213 



FINAM000003FINAM000003
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NO BUFFING REQUIRED 

EFFICIENCY 
Sunkiss-Thermoreactors are flameless catalytic infrared heaters. 
This unit is simple to use, cost effective and offers the option to force 
the drying or curing of any type of organic coatings. fts particularly 
efficient over water base type of coating, since it force the moisture 
out of the film within 2 to 3 minutes. 

With such a quick curing process, there's no need to use fans or any air movement t.o 
make the paint dry faster. No dust or dirt is blown onto the paint, so no buffing is required. 

- so z 
;:; 70 
z 
g BO 
!;; 
ｾｳｯ＠
w 

ｾ＠ 40 

0.. 30 

ｾ＠ 20 
:;? 

i:::: 10 

SUNKISS THERMOREACTORS CURING TIME 
HT1 DO I HT200 VS CONVECTION 

ooe stage 

SUNKISSOOOOQ.4 
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FEATURES 

• Rameless. catalytic combustion, 
100 % safe t.o use 

• Infrared medium waves 
• CSA oppr<M!d 
• Curing foot print 4 x 4 feet by 

Thermoreactors: ｈｔｾ＠ have 
a4X81eet'-print 

• Very fast curing. low fuel 
consumption 

• Energy saving: 5000 % 
compare t.o convection 

• Shorter ctr,;ng lime: ina'eose 
production capocity 

• Urethene 

• Epoxy's 

•Wat6'base 

•Polyester 
• Al<yd 

• Latex 

•Lacquer 
• Acrylic'• 
•Gue 
• Sealant 

CONTIIOL PANEL 
Easy to use. 
controlled by the pyrometer 

·Ramp time 
· Coring temperature 
• Coring time 

. FLEXIBLE 

TH-EACTOR8 

TECHNOLOGY OF CATALYTIC COMBUSTION 
The flameless coml>ustion prodoced by the &mkis&Thermoreac:tors emits medium WllV8S infrared which wil generate 
tremendous heat within the fim through molecular excit.ation. This action drives the soMmt and the water ru:ward. 

PYROMETER 
Read and control the 
surface temperature to 
avoid overheat with an 
accuracy of i: 3 F 

RM.SYSTEM 
l>IDN to move the HT-100 
or ｈｔｾ＠ sideways 



FINAM000006FINAM000006

Facture a: 

Richelieu America Ltd 
7021 Sterling Ponds Crescent 
Sterling Heights, Michigan 48312 
USA 

02056666 

6 SHT200 
9625HT200 
Ory Syst Wall I Mount {2 Thermoreactor Sunklss ) 
6926.50 

Propane Gas 

Good Day 

T.P.$, #132215401 
T.V.Q. #1012264255 

Lieu des travaux: 

Marvin Wittmer 
10811 E. 875 N, 
Odon 
Indiana 47562 USA 

6 

Montant total 

41 559.00 
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FINAM000091FINAM000081

l 

CANADA 
TOI, : 11100361-6000 
Tel9c. : 1 1100 363-0193 

ALBERTA 
Calgary 
Edmonton 

COLOMBIE·BRITANNIQUE 
Kelowna 
Vancouvef 
Victorin 

Winnipeg 

NOUVEAlJ..BRUNSWICK 
Monet on 

NOUVELLE-ECOSSE 
Ha11fax 

ｔｙｐｅｄｅｒｅｖｅｔｅｾｅｴｩｔ＠

MINIMISE LE POLISSAGE 
Leurgrandeefficacite permetd'atteindre un nio.teaudese<:l'lagesal'16 poossiereexceptionnel. 
Leur rapidite n!iduit les besoins de polis.sage des revit.emerts ｡ｰｰｾｱｵｩＡｳＮ＠

ONTARIO ETATS-UNIS ILLINOIS 
Barrie Tei. : , 300619-&4-46 Chicago 
Kitchooor re1ec. : 1 aoo 876-7454 KENTUCKY 
Mississauga Louisville 
Ottawa CAROLINE OU NORD 

MASSACHUSETTS Sudbury Charlotte 
Thunder Bay High Point Boston 

Toronto RaJolgh MICHIGAN 

QUEBEC CAROLINE OU SUD Detroit 

Drummondvllle Greenville NEW JERSEY 
Laval CONNECTICUT Avenel 
Longueuil Hartford Lincoln Park 
Montreal 
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 IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM, )
)

Petitioner, )
) Cancellation No. 92/060,849

v. )
) Reg. No. 1,200,333

Sunkiss Thermoreactors, Inc., )
) Mark:  SUNKISS

Registrant. )
                                                                                    )

REGISTRANT’S OBJECTIONS AND RESPONSES TO 
PETITIONER’S FIRST SET OF REQUESTS FOR ADMISSION

The Registrant, Sunkiss Thermoreactors, Inc. (“Registrant”), by and through counsel, 

responds to the Petitioner’s First Set of Requests for Admissions as follows.

These responses are made solely for purposes of this action.  Each response is made

subject to all objections as to competence, relevance, materiality, propriety, and admissibility,

and all other objections and grounds which would require the exclusion of any statement

contained herein, all of which objections and grounds are expressly reserved and may be

interposed at the time of trial or during any other proceedings in this action. 

The Registrant’s responses are based upon information currently available to it.  The

Registrant’s investigation and discovery in this action are ongoing, and the Registrant reserves

the right to supplement these answers in the event that additional information is obtained through

such investigation or discovery.  The Registrant’s responses are made without prejudice to its

rights to introduce any and all documents and other evidence of any kind in the proceedings in

this action. 



Unless otherwise explicitly stated to the contrary, nothing contained in these responses is

intended to be or should be construed to be an admission by the Registrant of the relevance or

admissibility at trial or on any motion of any information contained in these responses.

GENERAL OBJECTIONS AND RESPONSES

The Registrant’s responses are made subject to, and without waiver of, the following

general objections as well as any specific objection(s) stated for each request.

The Registrant’s General Objections and Responses to Petitioner’s First Set of

Interrogatories, served contemporaneously herewith, are incorporated by reference and made a

part hereof, as if fully stated herein.   

SPECIFIC RESPONSES

The Registrant responds to the Petitioner’s requests for admission as follows, subject to

the General Objections stated above and in the Registrant’s General Objections and Responses to

Petitioner’s First Set of Interrogatories.

1. All documents produced by Registrant in response to Petitioner’s First Set of

Requests for the Production of Documents and Things in this proceeding are genuine pursuant to

the Federal Rules of Evidence.

Response to Request No. 1

The Registrant objects to Request No. 1 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request to the extent it calls for a legal conclusion.  The Registrant also objects to this

request as vague and ambiguous with respect to the term “ genuine.”  The Registrant further

objects to this request to the extent that it encompasses any documents not yet reviewed or
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produced by the Registrant.  Without waiving those objections, the Registrant responds as

follows: 

The Registrant ADMITS that to the best of its knowledge, and unless otherwise noted or

stated, the documents produced in response to Petitioner’s First Set of Requests for the

Production of Documents and Things in this proceeding are admissible and capable of

authentication under the Federal Rules of Evidence, in particular Rules 901 through 903 and

1001 through 1007. 

2. All documents produced by Registrant in response to Petitioner’s First Set of

Requests for the Production of Documents and Things in this proceeding are part of the business

records of Registrant kept in the normal course of Registrant’s business.

Response to Request No. 2

The Registrant objects to Request No. 2 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request to the extent it calls for a legal conclusion.  The Registrant further objects to this

request as vague and ambiguous with respect to the term “normal course of business.”  The

Registrant responds to the request applying the definition of “records of a regularly conducted

activity” from FED. R. EVID . 803(6) to the term “normal course of business.”  The Registrant

further objects to this request to the extent that it encompasses any documents not yet reviewed

or produced by the Registrant.  Without waiving those objections, the Registrant responds as

follows: 
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The Registrant ADMITS IN PART and DENIES IN PART.  Specifically, the Registrant

ADMITS that to the best of its knowledge, that many of the documents produced in response to

Petitioner’s First Set of Requests for the Production of Documents and Things in this proceeding

are records of a regularly conducted activity, pursuant to FED. R. EVID . 803(6).  However, not all

of the produced documents are records of a regularly conducted activity, for example some

produced documents may be public records. 

3. All documents produced by Registrant in response to Petitioner’s First Set of

Requests for the Production of Documents and Things in this proceeding are admissible as

evidence in this proceeding under the Federal Rules of Evidence, subject to any objections of

Registrant on the grounds of relevance.

Response to Request No. 3

The Registrant objects to Request No. 3 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request to the extent it calls for a legal conclusion.  The Registrant objects to this request

to the extent that it is duplicative of at least Request Nos. 1 and 2.  The Registrant further objects

to this request to the extent that it encompasses any documents not yet reviewed or produced by

the Registrant.  Without waiving those objections, the Registrant responds as follows: 

The Registrant ADMITS that to the best of its knowledge, and unless otherwise noted or

stated, the documents produced in response to Petitioner’s First Set of Requests for the

Production of Documents and Things in this proceeding are admissible and capable of

authentication under the Federal Rules of Evidence, in particular Rules 901-903, and 1001-1007. 
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4. Registrant has entered into agreement(s) with one or more third parties granting

Registrant the right to use the SUNKISS mark.

Response to Request No. 4

The Registrant objects to Request No. 4 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here. The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant objects to this request to the extent it

seeks a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that

are not common and customary in the United States, in particular to the words “agreement”

and/or “right to use.”  For this response, the Registrant will apply the usual meaning, definitions,

precedent and/or other interpretation found in the United States. Without waiving those

objections, the Registrant responds as follows: 

The Registrant ADMITS that it entered into an agreement to use the Registrant’s Mark in

the United States with Sunkiss Societe par Action Simplifiee; and then entered into an

assignment agreement in 2009 with Sunkiss Societe par Action Simplifiee transferring

ownership of the Registrant’s Mark to the Registrant.

5. Registrant has entered into agreement(s) with one or more third parties granting

Registrant the right to use the SUNKISS mark and such agreement(s) are still valid and in effect.
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Response to Request No. 5

The Registrant objects to Request No. 5 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant further objects to this request to the extent

that it is duplicative of Request No. 4.  The Registrant further objects to this request to the extent

that it seeks information and documents that are not relevant to the claims and defenses asserted

in this proceeding and/or seeks information not reasonably likely to lead to the discovery of

admissible evidence, including information related to any agreements or parts of agreements that

are not strictly related to the ownership and/or use of trademarks.  The Registrant objects to this

request to the extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or

other interpretation, that are not common and customary in the United States, in particular to the

words “agreement” and/or “right to use.”  For this response, the Registrant will apply the usual

meaning, definitions, precedent and/or other interpretation found in the United States.  Without

waiving those objections, the Registrant responds as follows: 

The Registrant ADMITS that it entered into an agreement in 2008 to use the Registrant’s

Mark in the United States with Sunkiss Societe par Action Simplifiee and then entered into an

assignment agreement in 2009 with Sunkiss Societe par Action Simplifiee transferring

ownership of the Registrant’s Mark to the Registrant.  The Registrant further ADMITS that the

2009 assignment agreement remains valid and in effect and that the 2009 assignment agreement
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had the effect of nullifying and/or making unnecessary any rights to use the Registrant’s Mark

from the 2008 agreement.  

6. Registrant has entered into licensing agreement(s) granting third-parties the right

to use the SUNKISS mark.

Response to Request No. 6

The Registrant objects to Request No. 6 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant objects to this request to the extent it

seeks a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that

are not common and customary in the United States, in particular to the words “licensing

agreement” and/or “right to use.”  For this response, the Registrant will apply the usual meaning,

definitions, precedent and/or other interpretation found in the United States.  Without waiving

those objections, the Registrant responds as follows: 

The Registrant ADMITS that it has entered into distribution agreement(s), which include

granting these third-parties the right to use the Registrant’s Mark in the United States.  

7. Registrant has entered into licensing agreement(s) with Ayotte Techno-Gaz Inc.

regarding use of the SUNKISS mark in the United States.
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Response to Request No. 7

The Registrant objects to Request No. 7 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant objects to this request to the extent it

seeks a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that

are not common and customary in the United States, in particular to the words “licensing

agreement” and/or “regarding use.”  For this response, the Registrant will apply the usual

meaning, definitions, precedent and/or other interpretation found in the United States.  Without

waiving those objections, the Registrant responds as follows: 

The Registrant ADMITS that it has entered into a distribution agreement with Ayotte

Techno-Gaz Inc., which includes granting Ayotte Techno-Gaz Inc. the right to use the

Registrant’s Mark in the United States.  

8. Registrant has entered into licensing agreement(s) with American Industrial

Ovens regarding use of the SUNKISS mark in the United States.

Response to Request No. 8

The Registrant objects to Request No. 8 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The
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Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant objects to this request to the extent it

seeks a legal conclusion or seeks to apply legal definitions, precedent or other interpretation, that

are not common and customary in the United States, in particular to the words “licensing

agreement” and/or “regarding use.”  For this response, the Registrant will apply the usual

meaning, definitions, precedent and/or other interpretation found in the United States.  Without

waiving those objections, the Registrant responds as follows: 

The Registrant and American Industrial Ovens share a common owner, who is also the

Director of both companies, Mr. Daniel Ayotte.  While there are no written agreements between

the Registrant and American Industrial Ovens, there is an oral understanding and implied license

between the companies allowing American Industrial Ovens to use the Registrant’s Mark in the

United States.  Therefore, the Registrant ADMITS this request.

9. All of Registrant’s licensing agreements which grant a third-party the right to use

the SUNKISS mark reserve Registrant’s right to monitor the licensee’s use of the SUNKISS

mark.

Response to Request No. 9 

The Registrant objects to Request No. 9 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant further objects to this request to the extent
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it calls for a legal conclusion.  The Registrant further objects to this request as vague and

ambiguous with respect to the term “right to monitor.”  The Registrant objects to this request to

the extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or other

interpretation, that are not common and customary in the United States, in particular to the words

“licensing agreements,” “right to use,” “right to monitor,” and/or “licensee’s use.”  For this

response, the Registrant will apply the usual meaning, definitions, precedent and/or other

interpretation found in the United States.  Without waiving those objections, the Registrant

responds as follows: 

The Registrant ADMITS that its agreement with Ayotte Techno-Gaz Inc. and American

Industrial Ovens include provisions permitting the Registrant to verify compliance with

performance and quality standards and that the Registrant may inspect premises, in addition to

other provisions to assure the quality of the products offered by Ayotte Techno-Gaz Inc. and

American Industrial Ovens under the Registrant’s Mark.

10. All of Registrant’s licensing agreements which grant a third-party the right to use

the SUNKISS mark reserve Registrant’s right to inspect the licensee’s use of the SUNKISS

mark.

Response to Request No. 10

The Registrant objects to Request No. 10 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s
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Mark,” to the term “SUNKISS mark.”  The Registrant also objects to this request to the extent it

calls for a legal conclusion.  The Registrant further objects to this request to the extent that it is

duplicative of at least Request No. 9.  The Registrant further objects to this request as vague and

ambiguous with respect to the term “right to inspect.”  The Registrant objects to this request to

the extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or other

interpretation, that are not common and customary in the United States, in particular to the words

“licensing agreements,” “right to use,” “right to inspect,” and/or “licensee’s use.”  For this

response, the Registrant will apply the usual meaning, definitions, precedent and/or other

interpretation found in the United States.  Without waiving those objections, the Registrant

responds as follows:

The Registrant ADMITS that its agreements with Ayotte Techno-Gaz Inc. and American

Industrial Ovens include provisions permitting the Registrant to verify compliance with

performance and quality standards and that the Registrant may inspect premises, in addition to

other provisions to assure the quality of the products offered by Ayotte Techno-Gaz Inc. and

American Industrial Ovens under the Registrant’s Mark.

11. Registrant has investigated its licensees’ use of the SUNKISS mark.

Response to Request No. 11

The Registrant objects to Request No. 11 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s
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Mark,” to the term “SUNKISS mark.”  The Registrant also objects to this request to the extent it

calls for a legal conclusion.  The Registrant further objects to this request as vague and

ambiguous with respect to the term “investigated.”  The Registrant objects to this request to the

extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or other

interpretation, that are not common and customary in the United States, in particular to the words

“investigated” and/or “licensee’s use.”  For this response, the Registrant will apply the usual

meaning, definitions, precedent and/or other interpretation found in the United States.  Without

waiving those objections, the Registrant responds as follows:

The Registrant ADMITS that it is aware of and has first-hand knowledge as to what

products are offered under the Registrant’s Mark, how those products are made, the quality of

those products, the pricing of those products, and the majority if not all of the details associated

with the products offered under the Registrant’s Mark in the United States by Ayotte Techno-

Gaz Inc. and American Industrial Ovens.  The Registrant further admits that its awareness and

knowledge are obtained, achieved, and otherwise realized on a consistent and regular basis.

12. Registrant has monitored its licensees’ use of the SUNKISS mark.

Response to Request No. 12

The Registrant objects to Request No. 12 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant also objects to this request to the extent it
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calls for a legal conclusion.  The Registrant further objects to this request as vague and

ambiguous with respect to the term “monitored.”  The Registrant further objets to this request to

the extent it is duplicative of at least Request No. 11.  The Registrant objects to this request to

the extent it seeks a legal conclusion or seeks to apply legal definitions, precedent or other

interpretation, that are not common and customary in the United States, in particular to the words

“monitored” and/or “licensee’s use.”  For this response, the Registrant will apply the usual

meaning, definitions, precedent and/or other interpretation found in the United States.  Without

waiving those objections, the Registrant responds as follows:

The Registrant ADMITS that it is aware of and has first-hand knowledge as to what

products are offered under the Registrant’s Mark, how those products are made, the quality of

those products, the pricing of those products, and the majority if not all of the details associated

with the products offered under the Registrant’s Mark in the United States by Ayotte Techno-

Gaz Inc. and American Industrial Ovens. The Registrant further admits that its awareness and

knowledge are obtained, achieved, and otherwise realized on a consistent and regular basis.

13. Registrant has a standard procedure for monitoring its licensees’ use(s) of the

SUNKISS mark.

Response to Request No. 13

The Registrant objects to Request No. 13 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s
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Mark,” to the term “SUNKISS mark.”  The Registrant further objects to this request to the extent

it calls for a legal conclusion.  The Registrant also objects to this request as vague and

ambiguous with respect to the term “standard procedure for monitoring.”  The Registrant further

objects to this request to the extent that it is duplicative of at least Request Nos. 11 and 12. The

Registrant objects to this request to the extent it seeks a legal conclusion or seeks to apply legal

definitions, precedent or other interpretation, that are not common and customary in the United

States, in particular to the words “standard procedure,” “monitoring” and/or “licensees’ use.” 

For this response, the Registrant will apply the usual meaning, definitions, precedent and/or

other interpretation found in the United States.  Without waiving those objections, the Registrant

responds as follows:

The Registrant ADMITS that it is aware of and has first-hand knowledge as to what

products are offered under the Registrant’s Mark, how those products are made, the quality of

those products, the pricing of those products, and the majority if not all of the details associated

with the products offered under the Registrant’s Mark in the United States by Ayotte Techno-

Gaz Inc. and American Industrial Ovens.  The Registrant further admits that its awareness and

knowledge are obtained, achieved, and otherwise realized on a consistent and regular basis.  The

Registrant further ADMITS that is has a “checklist,” that is first used when the Registrant’s

Product is assembled that employees refer to, in order to ensure that the Product respects the

quality control measures imposed by the Registrant.  The Registrant further ADMITS that as a

final check of quality control there is verification to confirm that the Product is emitting heat in a

uniform fashion with the goal of ensuring that there are no cold spots.  
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14. Registrant monitors its licensees’ use of the SUNKISS mark to ensure compliance

with Registrant’s quality control standards.

Response to Request No. 14

The Registrant objects to Request No. 14 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant further objects to this request to the extent

it calls for a legal conclusion.  The Registrant also objects to this request as vague and

ambiguous with respect to the terms “monitors” and  “quality control standards.”  The Registrant

further objects to this request to the extent that it is duplicative of at least Request Nos. 11, 12,

and 13.  The Registrant objects to this request to the extent it seeks a legal conclusion or seeks to

apply legal definitions, precedent or other interpretation, that are not common and customary in

the United States, in particular to the words “monitors,” “licensees’ use,” “compliance,” and/or

“quality control standards.”  For this response, the Registrant will apply the usual meaning,

definitions, precedent and/or other interpretation found in the United States.  Without waiving

those objections, the Registrant responds as follows:

The Registrant ADMITS that it is aware of and has first-hand knowledge as to what

products are offered under the Registrant’s Mark, how those products are made, the quality of

those products, the pricing of those products, and the majority if not all of the details associated

with the products offered under the Registrant’s Mark in the United States by Ayotte Techno-

Gaz Inc. and American Industrial Ovens.  The Registrant further admits that its awareness and
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knowledge are obtained, achieved, and otherwise realized on a consistent and regular basis.  The

Registrant further ADMITS that is has a “checklist,” that is first used when the Registrant’s

Product is assembled that employees refer to, in order to ensure that the Product respects the

quality control measures imposed by the Registrant.  The Registrant further ADMITS that as a

final check of quality control there is verification to confirm that the Product is emitting heat in a

uniform fashion with the goal of ensuring that there are no cold spots.  

15. Registrant has hired a third-party to monitor its licensees’ use of the SUNKISS

mark to ensure that the licensees’ use complies with Registrant’s quality control standards.

Response to Request No. 15

The Registrant objects to Request No. 15 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant also objects to this request to the extent it

calls for a legal conclusion.  The Registrant further objects to this request as vague and

ambiguous with respect to the terms “monitor” and “quality control standards.”   The Registrant

further objects to this request to the extent that it is duplicative of at least Request Nos. 11, 12,

13, and 14.  The Registrant further objects to this request to the extent that it asserts or implies

that a third party is required “to monitor [the Registrant’s] licensees’ use of” the Registrant’s

Mark.  The Registrant objects to this request to the extent it seeks a legal conclusion or seeks to

apply legal definitions, precedent or other interpretation, that are not common and customary in
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Mark,” to the term “SUNKISS mark.”  The Registrant further objects to this request to the extent

it calls for a legal conclusion.  The Registrant also objects to this request as vague and

ambiguous with respect to the terms “does not conform” and “quality control standards.”  The

Registrant further objects to this request to the extent that it assumes facts not in evidence or

asserts or implies that the Registrant has documented “quality control standards” applicable

solely to licensees.   The Registrant further objects to this request to the extent that it asserts,

implies, or otherwise suggests the Registrant is aware of any licensees granted the right to use

the Registrant’s Mark in the United States other than Ayotte Techno-Gaz Inc. and American

Industrial Ovens.  The Registrant objects to this request to the extent it seeks a legal conclusion

or seeks to apply legal definitions, precedent or other interpretation, that are not common and

customary in the United States, in particular to the words “licensee’s use,” “conform,” and/or

“quality control standards.”  For this response, the Registrant will apply the usual meaning,

definitions, precedent and/or other interpretation found in the United States.  Without waiving

those objections, the Registrant responds as follows:

The Registrant DENIES this request. 

23. Registrant has taken steps to prevent a licensee’s use of the SUNKISS mark

which does not conform to Registrant’s quality control standards.

Response to Request No. 23

The Registrant objects to Request No. 23 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The
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Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant further objects to this request to the extent

it calls for a legal conclusion.  The Registrant also objects to this request as vague and

ambiguous with respect to the terms “taken steps,” “does not conform,” and “quality control

standards.”  The Registrant further objects to this request to the extent that it assumes facts not in

evidence or asserts or implies that the Registrant is aware of a licensee using the Registrant’s

Mark in a manner that “does not conform to Registrant’s quality control standards,” or that the

Registrant has documented “quality control standards” applicable solely to licensees.   The

Registrant further objects to this request to the extent that it asserts, implies, or otherwise

suggests the Registrant is aware of any licensees granted the right to use the Registrant’s Mark in

the United States other than Ayotte Techno-Gaz Inc. and American Industrial Ovens.  The

Registrant objects to this request to the extent it seeks a legal conclusion or seeks to apply legal

definitions, precedent or other interpretation, that are not common and customary in the United

States, in particular to the words “licensee’s use,” “conform,” and/or “quality control standards.” 

For this response, the Registrant will apply the usual meaning, definitions, precedent and/or

other interpretation found in the United States.  Without waiving those objections, the Registrant

responds as follows:

The Registrant ADMITS IN PART and DENIES IN PART.  The Registrant is not aware

of any uses of the Registrant’s Mark by Ayotte Techno-Gaz Inc. or American Industrial Ovens

that would violate any “quality control standards,” and therefore DENIES this request to the

extent it concerns addressing violations of “quality control standards” that have occurred. 

However, the Registrant supplies Ayotte Techno-Gaz Inc. and American Industrial Ovens with

the Goods offered under the Registrant’s Mark, as well as specification, instructions, suggested
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retail price lists, marketing, promotion and advertising materials for the Registrant’s Mark; and

the Registrant fulfills warranty obligations for the Goods offered under the Registrant’s Mark. 

Therefore, the Registrant ADMITS this request to the extent it concerns preventing a lack of

“quality” beneath those required by the Registrant. 

24. Registrant has terminated a license agreement because the licensee did not meet

Registrant’s quality control standards for the SUNKISS mark.

Response to Request No. 24

The Registrant objects to Request No. 24 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant further objects to this request to the extent

it calls for a legal conclusion.  The Registrant further objects to this request as vague and

ambiguous with respect to the terms “did not meet” and “quality control standards.”  The

Registrant also objects to this request to the extent that it assumes facts not in evidence or asserts

or implies that the Registrant is aware of a licensee using the Registrant’s Mark in a manner that

“did not meet Registrant’s quality control standards,” or that the Registrant has documented

“quality control standards” applicable solely to licensees.   The Registrant further objects to this

request to the extent that it asserts, implies, or otherwise suggests the Registrant is aware of any

licensees granted the right to use the Registrant’s Mark in the United States other than Ayotte

Techno-Gaz Inc. and American Industrial Ovens.  The Registrant objects to this request to the
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Response to Request No. 33

The Registrant objects to Request No. 33 on the grounds set forth in the General

Objections stated above and in the Registrant’s General Objections and Responses to Petitioner’s

First Set of Interrogatories and incorporates those objections here.  The Registrant further objects

to this request as vague and ambiguous with respect to the term “SUNKISS mark.”  The

Registrant will respond to this request applying the following definition, “the Registrant’s

Mark,” to the term “SUNKISS mark.”  The Registrant further objects to this request to the extent

that it calls for a legal conclusion.  The Registrant also objects to this request to the extent that it

encompasses any documents not yet reviewed or produced by the Registrant.  The Registrant

further objects to this request to the extent it asserts, implies or suggests that the Registrant is not

permitted and/or obligated to produce additional evidence discovered as part of the Registrant’s

ongoing obligations under the Federal Rules of Civil Procedure and/or TBMP.  The Registrant

further objects to this request to the extent that it assumes, implies, or otherwise suggests that the

Registrant has possession, custody, or control of evidence that pre-dates Sunkiss

Thermoreactors, Inc.’s acquisition of the ownership of the Registration.  The Registrant further

objects to this request to the extent that it seeks information and documents that are not relevant

to the claims and defenses asserted in this proceeding and/or seeks information not reasonably

likely to lead to the discovery of admissible evidence, including information related to

refrigerators.  Without waiving those objections, the Registrant responds as follows:

Sunkiss Thermoreactors, Inc., acquired ownership of the Registration in 2009.  The prior

owner of the Registration, Calinter S.A., deleted “refrigerates” from the identification of goods

for the Registration in 1987 with the submission of its Combined Declaration Under
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Sections 8 & 15. The Registrant responds that it is unable to admit or deny Request No. 32 

based upon information available to it, after reasonable investigation, and the same is therefore 

DENIED. 
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Respectfully submitted, 

Paul Grandinetti 
LEVY & GRANDINETTI 

P.O. Box 18385 
Washington, D.C. 20036-8385 
Telephone (202) 429-4560 
Facsimile (202) 429-4564 

Attorneys for Registrant 



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing REGISTRANT'S OBJECTIONS AND 

RESPONSES TO PETITIONER'S FIRST SET OF REQUESTS FOR ADMISSION was served 

this date by first class mail, postage prepaid, and e-mail on the Petitioner's attorneys as follows: 

August 10, 2015 
Date 

Ms. Kristen A. Mogavero 
Ms. Jess M. Collen 
COLLEN IP INTELLECTUAL PROPERTY LAW PC 

The Holyoke-Manhattan Building 
80 South Highland A venue 
Ossining, New York 10562 
kmogavero@collenip.com 

ReblcCa J. Stempien Coyle 
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EXHIBIT 16
REDACTED

(DOCUMENT FILED UNDER SEAL

CONTAINS CONFIDENTIAL INFORMATION)



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE
BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD

FINAM, )
)

Petitioner, )
) Cancellation No. 92/060,849

v. )
) Reg. No. 1,200,333

Sunkiss Thermoreactors, Inc., )
) Mark:  SUNKISS

Registrant. )
__________________________________________)

REGISTRANT’S ADDENDUM TO MOTION FOR SANCTION UNDER 
FED. R. CIV. P. 11, 37 C.F.R. § 11.18, AND TBMP 527.02

The Registrant, Sunkiss Thermoreactors, Inc. (“Registrant” or “TSI”), submits the

following addendum to its Motion for Sanction Under FED. R. CIV. P. 11, 37 C.F.R. § 11.18, and

TBMP 527.02 (the “Motion for Sanction”).  Subsequent to TSI’s service of its Motion for

Sanction on the Petitioner on September 21, 2015, counsel for the parties exchanged

correspondence related to the Motion for Sanction.  Copies of this correspondence are attached

hereto as Exhibits 17 through 20.  

Respectfully submitted,

   November 9, 2015                   /s/ Rebecca J. Stempien Coyle                
Date Rebecca J. Stempien Coyle

Paul Grandinetti 
LEVY & GRANDINETTI 
P.O. Box 18385
Washington, D.C. 20036-8385
Telephone (202) 429-4560 
Facsimile (202) 429-4564

Attorneys  for Registrant 
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EXHIBIT 18



LEVY & GRANDINETTI 
1120 CONNECTICUT AVENUE, N.W., SUITE 304 

WASHINGTON, D.C. 20036 

TELEPHONE: (202) 429-4560 
FACSIMILE: (202) 429-4564 

E-MAIL: mail@levygrandinetti.com 

November 2, 2015 

VIA E-MAIL AND FIRST CLASS MAIL 

Ms. Kristen Mogavero 
COLLEN IP INTELLECTUAL PROPERTY LAW PC 

The Holyoke-Manhattan Building 
80 South Highland Avenue 
Ossining, New York 10562 

Dear Ms. Mogavero: 

Re: U.S. Trademark Registration No. 1,200,333 
Cancellation Proceeding No. 92/060,849 
FINAM v. Sunkiss Reactors Inc. 

We received your letter of October 5, 2015, in response to the Registrant's Motion for 
Sanctions, served on September 21, 2015. Your correspondence raises new arguments which are 
fatally flawed, as explained below. Since these new arguments are also frivolous, we again 
request that FINAM withdraw its petition for cancellation. If it does not do so by noon on 
October 22, 2015, we will proceed with filing the Registrant's Motion for Sanctions. 

Upon review of your correspondence, we understand that FINAM is contesting only (1) 
that the "Registrant has not come forth with evidence of continuous use of the SUNKISS mark in 
association with space heaters by either STI, ATG or AIO for a period of at least three years," 
relying on a selection of the invoices produced by the Registrant in this case and an assertion that 
"other[ invoices] do not have the SUNKISS mark anywhere on them," and (2) that a 2010 
addendum to a 2008 license agreement results in naked licensing because the 2010 addendum 
(which occurred after the 2009 assignment of the SUNKISS mark to the Registrant) includes 
boilerplate language along the lines of a "reaffirmation" of all portions of the 2008 license 
agreement that were not expressly amended in the 2010 addendum.1 

In regard to your first assertion, your selection of invoices clearly omits numerous 
invoices that show the sale of SUNKISS space heaters. In particular, we draw your attention to 
SUNKISS000294 (dated 1/27/2014); SUNKISS000211 (dated 11/24/2014); SUNKISS000218 and 
SUNKISS000220 (both dated 1/5/2015); SUNKISS000221 (dated 1/30/2015); SUNKISS000217 
(dated 2/5/2015), and SUNKISS000219 (dated 2/19/2015). The product brochure previously 

1 We note that your correspondence was entirely silent on the points raised in the Registrant's 
Motion for Sanctions regarding questions of ownership. 



Ms. Kristen Mogavero 
November 2, 2015 
Page2 

Cancellation Proceeding No. 92/060,849 

FINAM v. Sunkiss Reactors Inc. 

produced by the Registrant (SUNKISS000004-SUNKISS000005) demonstrates that the SUNKISS 
space heaters were known by model numbers HT-100 and HT-200. 

Your suggestion that TSI is required to prove "continuous use" is directly contrary to 
longstanding precedent on abandonment. The Federal Circuit is clear that even intermittent use 
of a mark suffices as proper use. "There is no rule of law that the owner of a trademark must 
reach a particular level of success, measured either by the size of the market or by its own level 
of sales, to avoid abandoning a mark." Person's Co. Ltd v. Christman, 900 F.2d 1565, 1571, 
14 U.S.P.Q.2d 1477 (Fed. Cir. 1990) (affirming 9 U.S.P.Q.2d 1477 (T.T.A.B. 1988)); see also 
Wallpaper Manufacturers Ltd v. Crown Wallcovering Corp., 680 F.2d 755, 759, 214 U.S.P.Q. 
327, 329 (C.C.P.A. 1982). 

Moreover, any assertion that an invoice must include the SUNKISS mark to be evidence 
of use of the mark is a red herring and not well-taken. Invoices are not specimens of use of 
marks for goods. TMEP 904.04(b). ("Material used by the applicant to conduct its internal 
business is unacceptable as a specimen of use on goods. These materials include all documents 
whose sole function is to carry out the applicant's business dealings, such as invoices, bill heads, 
waybills, warranties, and business stationery." (Citations omitted).) Your requirement that the 
SUNKISS mark be used on invoices is legally unsupported. Therefore, and for the reasons stated 
in the Registrant's Motion for Sanctions, the Registrant has indeed established a lack of 
abandonment. 

In sum, your arguments as to "nonuse" are without legal support and do not offer any 
reasonable legal theory or factual support which would cause us to reconsider the appropriateness 
of the Registrant's Motion for Sanctions. 

In regard to your new theory of "naked licensing," such an argument is legally untenable, 
and you fail to offer any support for this incredible theory. When the 2009 assignment of the 
SUNKISS mark was consummated, TSI became the owner of the mark. Consequently, Sunkiss 
SAS no longer had any ability to license that same SUNKISS mark, and certainly not to TSI who 
then owned it. This is a basic legal principle. The trademark license portion of the 2008 license 
agreement (subsection 2.1) therefore was void with respect to assignment to TSI. It then clearly 
follows that Subsection 2.2 of the 2008 license agreement, upon which you rely, was also invalid. 
The language of the 2008 license agreement makes clear that the provision regarding use of the 
SUNKISS mark inuring to the benefit of Sunkiss SAS was expressly contingent on the validity of 
Sunkiss SAS's license of the mark to TSI. (See your Exhibit D, Section 2.2: "the license granted 
in Subsection 2.1.2 [sic] hereof is subject to the following conditions.") 

Any addendum to the 2008 license agreement which occurred after the 2009 assignment 
cannot magically reinstate Sunkiss SAS' s ability to license a mark to TSI that TSI already owns. 
To argue that a subsequent addendum to the 2008 license agreement, an addendum that never 
mentions trademarks let alone the assignment or license of the trademark at issue, somehow 
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Cancellation Proceeding No. 92/060,849 

FINAM v. Sunkiss Reactors Inc. 

reinstated Sunkiss SAS's ability to license the SUNKISS mark to TSI (still the owner of the 
mark) is beyond novel. There is, despite your protestations to the contrary, no well-settled, 
established principle of law to support such a destruction of any meaning to a standing trademark 
assignment. 

In short, nothing in your correspondence demonstrates that FIN AM' s cancellation 
proceeding is in any manner consistent with the requirements of FED. R. Crv. P. 11 or 37 C.F.R. 
§ 11.18. Please confirm by 12:00 noon, November 5, 2015, that FINAM will withdraw its 
untenable Petition for Cancellation. 

If you have any questions or comments, please do not hesitate to contact us. 

Sincerely yours, 

-fv;: Rebecca J. Stempien Coyle 

RJSC:elb 
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Paul Grandinetti

From: Kristen Mogavero <kmogavero@collenip.com>

Sent: Wednesday, November 04, 2015 6:05 PM

To: Paul Grandinetti

Cc: Jess Collen

Subject: RE: FINAM v Sunkiss Thermoreactors, Inc. 

Dear Rebecca, 
 
We are in receipt of your letter dated November 2, 2015.  We note your reference to  October 22 (given the mailing date 
of the letter, we must assume that you intended November 22).  Then, toward the end you recite November 5, 2015.    
 
Regardless of the arbitrary “deadline” you seek to impose, and without addressing the merits of your letter, we note 
that we will respond further but first will confer with our client.  As our contact is currently out of the office, any 
response will be forthcoming once we are able to discuss this matter with them.   
 
Regards, 
Kristen 
 
From:  Paul Grandinetti [mailto:mail@levygrandinetti.com]   
Sent:  Monday, November 02, 2015 5:10 PM 
To:  Kristen Mogavero 
Cc:  docket;  Jess Collen 
Subject:  FINAM v Sunkiss Thermoreactors, Inc.  
 
Dear Ms. Mogavero: 
 
Please see the attached. 
 
Regards, 
Rebecca Stempien Coyle  
 
Levy & Grandinetti 
1120 Connecticut Ave NW 
Suite 304 
Washington DC 20036 
 
Tel. (202) 429‐4560 
Fac. (202) 429‐4564 
mail@levygrandinetti.com 
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Paul Grandinetti

From: Paul Grandinetti

Sent: Monday, November 09, 2015 3:10 PM

To: Kristen Mogavero

Cc: Jess Collen

Subject: RE: FINAM v Sunkiss Thermoreactors, Inc. 

Dear Kristen: 
 
This has gone on for long enough.  We will be proceeding with the filing as we see fit.  Should FINAM revert back with a 
reasonable offer to withdraw its allegations or explanation we will consider withdrawing the motion. 
 
Regards, 
Rebecca Stempien Coyle  
 
Levy & Grandinetti 
1120 Connecticut Ave NW 
Suite 304 
Washington DC 20036 
 
Tel. (202) 429‐4560 
Fac. (202) 429‐4564 
mail@levygrandinetti.com  
 

From: Kristen Mogavero [mailto:kmogavero@collenip.com]  
Sent: Wednesday, November 4, 2015 6:05 PM 
To: Paul Grandinetti <mail@levygrandinetti.com> 
Cc: Jess Collen <jcollen@collenip.com> 
Subject: RE: FINAM v Sunkiss Thermoreactors, Inc.  
 
Dear Rebecca, 
 
We are in receipt of your letter dated November 2, 2015.  We note your reference to  October 22 (given the mailing date 
of the letter, we must assume that you intended November 22).  Then, toward the end you recite November 5, 2015.    
 
Regardless of the arbitrary “deadline” you seek to impose, and without addressing the merits of your letter, we note 
that we will respond further but first will confer with our client.  As our contact is currently out of the office, any 
response will be forthcoming once we are able to discuss this matter with them.   
 
Regards, 
Kristen 
 
From:  Paul Grandinetti [mailto:mail@levygrandinetti.com]   
Sent:  Monday, November 02, 2015 5:10 PM 
To:  Kristen Mogavero 
Cc:  docket;  Jess Collen 
Subject:  FINAM v Sunkiss Thermoreactors, Inc.  
 
Dear Ms. Mogavero: 
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Please see the attached. 
 
Regards, 
Rebecca Stempien Coyle  
 
Levy & Grandinetti 
1120 Connecticut Ave NW 
Suite 304 
Washington DC 20036 
 
Tel. (202) 429‐4560 
Fac. (202) 429‐4564 
mail@levygrandinetti.com 
 



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing REGISTRANT’S MOTION FOR SANCTIONS

UNDER FED. R. CIV. P. 11, 37 C.F.R. § 11.18, AND TBMP 527.02, with Exhibits and

Addendum, were served this date via First Class mail, postage prepaid, and e-mail on the

Petitioner’s attorneys as follows:

Ms. Kristen A. Mogavero
Mr. Jess M. Collen
COLLEN IP INTELLECTUAL PROPERTY LAW PC
The Holyoke-Manhattan Building
80 South Highland Avenue
Ossining, New York 10562
jlindenbaum@collenip.com

 November 9, 2015   /s/ Rebecca J. Stempien Coyle                     
Date Rebecca J. Stempien Coyle 
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